Decision No. R97-372-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-029T

in the matter OF the APPLICATION of mcimetro access transmission services company, inc., for price regulation UNDER the COMMIS-SION’S rules for specific forms of price regulation FOUND at 4 ccr 723-38 and for relaxed regulation of its private line services under the COMMISSION’S emerging competitive service rules found at 4 ccr 723-74.

interim order of
administrative law judge
ken f. kirkpatrick
(1) denying petition for leave
 to intervene; and (2) granting
permission to participate
 as amicus curiae.

Mailed Date:  April 8, 1997

I. Statement

On March 18, 1997, AT&T Communications of the Mountain States, Inc. (“AT&T”), filed its Motion to Accept Late-Filed Intervention and Waiver of Response Time and Petition for Leave to Intervene.  Staff of the Commission filed its Response to the Motion to Accept Late Filed Intervention and for Petition for Leave to Intervene on March 28, 1997.  Staff takes no position with respect to the filings.  No other responses to the motion and petition were filed.

For the reasons set forth below, the Petition for Leave to Intervene should be denied.  However, AT&T should be granted permission to participate as an amicus curiae.

This proceeding involves an application seeking a spe-cific form of price regulation under 4 Code of Colorado Regula-tions 723-38-1 et seq.  In this application, Applicant MCImetro Access Transmission Services Company, Inc., seeks approval of specific forms of price regulation of local exchange telecommuni-cations service offerings.

AT&T seeks to intervene because it also is a new com-petitive local exchange carrier (“CLEC”).  AT&T plans to offer many of the same services that the Applicant offers in the future.  AT&T is concerned that the proceedings will have a sub-stantial effect on AT&T’s interest in becoming a competitive local exchange carrier.  It states that there are many issues of first impression in this proceeding, and that once issues are decided, the likelihood of different outcomes in similar cases is remote.

In addition, AT&T notes that its interests are not identical to existing parties; in fact AT&T will be a competitor in the future.  Therefore it seeks to protect its interests as a future competitor with the Applicant.

Allowing AT&T to intervene in this proceeding would be inappropriate for two reasons.  First, as a full party, AT&T would have the right to appeal any decision entered by the Com-mission.  AT&T is an admitted future competitor, and to allow AT&T to intercede in the Applicant’s request for price regulation has the potential to turn these types of proceedings into adver-sarial ones not contemplated by the rules.
  The rules primarily contemplate a procedure by which an applicant suggests specific forms of price regulation; the Commission is then to determine whether the proposal meets the criteria set forth in the rules.  It is primarily a determination unique to the Applicant.  Second, AT&T as a full party would have the right to make its own evi-dentiary presentations.  This would also be potentially nettle-some since the inquiry is to focus on the Applicant and not on the Intervenors.  For these reasons, the request to intervene should be denied.

However, this Commission’s rules do allow persons desiring to assist the Commission in arriving at a just and reasonable determination to be designated amicus curiae.  See Rule 20(c)(2) of the Commission’s Rules of Practice and Proce-dure.  This appears appropriate in this situation.  While not a common procedure at the Commission, in this situation it will allow other new entrants to assist the Commission by presenting legal argument only, either orally or in writing.  AT&T will be permitted to file a closing statement of position, if such posi-tions are allowed, and will be allowed to file legal argument should exceptions to a recommended decision be taken.  However, AT&T will not have party status, will not have discovery priv-ileges, and will not have the right to appeal the decision on its own.

On March 19, 1997, the Colorado Telecommunications Association (“CTA”) filed its untimely Petition to Intervene.  The petition states no grounds for the untimeliness.  CTA shall have ten days from the effective date of this order to supplement its petition.  Alternatively, CTA may request to participate as an amicus curiae.

II. order

It Is Ordered That:

The Petition for Leave to Intervene filed March 18, 1997 by AT&T Communications of the Mountain States, Inc., is denied.  The Motion to Accept Late Filed Intervention and Waiver of Response Time filed March 18, 1997 by AT&T Com-munications of the Mountain States, Inc., is moot and it is denied as such.

AT&T Communications of the Mountain States, Inc., is authorized to participate in this proceeding as an amicus curiae.  As such, it will be permitted to present legal argument at the hearing stage and during the exception process.  However, it shall not have any other rights of full parties.

The Colorado Telecommunications Association shall have ten days from the effective date of this Order to amend its untimely Petition to Intervene which was filed March 19, 1997.

This Order shall be effective immediately.
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� For example, were all of the parties except AT&T to agree to a stipulated settlement which the ALJ approved, AT&T could nonetheless force delays by filing exceptions (and perhaps further appeals).








5

_921923084.unknown

