Decision No. R97-341-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-019CP

in the matter of the application of coach usa, houston, texas for authority to merge with yellow cab service corporation.

interim order of
administrative law judge
ken f. kirkpatrick
denying motion to
strike intervention

Mailed Date:  April 1, 1997

I. statement

A. On March 21, 1997, Coach USA, Inc. (“Coach”), and Yel-low Cab Service Corporation (“Yellow Cab”), filed their Motion to Strike Intervention by Right and Entry of Appearance of Denver Taxi, LLC and Denver Shuttle, LLC or in The Alternative The Request For Permissive Intervention.  By this motion, Coach and Yellow Cab seek to strike the interventions of Denver Shuttle, LLC (“Denver Shuttle”) and Denver Taxi, LLC (“Denver Taxi”) (col-lectively, “Intervenors”).  On March 28, 1997, Denver Taxi and Denver Shuttle filed their Response to the Motion.  For the rea-sons set forth below, the motion should be denied.

B. This application was filed on December 31, 1996 and the Commission gave notice of it on January 13, 1997.  On February 12, 1997, Denver Taxi and Denver Shuttle filed their Intervention by Right or in the Alternative Request for Permis-sive Intervention.  Coach and Yellow Cab seek to have the inter-entions stricken on the grounds that Denver Shuttle and Denver Taxi have failed to demonstrate by their intervention that they have a statutory or legally protected right in the subject mat-ter.  In addition, the motion contends that the Intervenors have not complied with Rule 65(b) of the Commission’s Rules of Prac-tice and Procedure.  

C. Rule 65(b)(2)(C) requires that a Notice of Intervention contain a list of all reasons that Intervenor believes the appli-cation should not be granted or should be dismissed.  Intervenors failed to comply with this provision, it is alleged, because in their intervention they state as follows:

In recognition of Rule 65(b) of this Commission’s Rules of Practice and Procedure, Intervenors state that they are not, at this time, stating whether they support or object to the approval of this application.  Inter-venors filed their intervention by right in this pro-ceeding to determine their specific interests in this docket and the position they may take on issues to be litigated, to determine the nature and the quantity of evidence they may present, and to monitor the course of the proceedings, including all pleadings, correspon-dence, and orders.

On March 19, 1997, Intervenors also filed with this Commission a letter stating that they did wish to proceed to hearing in order to discuss “several important issues,” which are not further delineated.

D. Denver Taxi and Denver Shuttle in their response indi-cate that they have operating authority issued by this Commission which overlaps the authority which is the subject of this trans-fer proceeding.  Intervenors contend that this traditionally has been the source of standing to intervene considered by the Com-mission.  In addition, concerning the somewhat vague statement of position contained in the intervention, Intervenors state that there are a limited number of issues in a transfer proceeding and that the Applicant bears the burden of proof on all those issues.

E. The Motion to Strike the Intervention should be denied.  While it is true that the Commission seeks to have interventions be as specific as possible, Intervenors are correct that the issues raised in a transfer proceeding are the same whether there is an intervention or not.  By filing the application for approval, Yellow Cab and Coach have placed in issue those ele-ments of a transfer proceeding.  The Applicants have other means, such as discovery, to determine the precise interests of the Intervenors.  Intervenors are correct that overlapping operating authority is the touchstone of standing in a proceeding such as this.  In a close case like this one, the Commission’s liberal intervention policy dictates that the motion be denied.  Yellow Cab Co-op Association v. PUC, 869 P.2d 545 (Colo. 1994.)
II. order

It Is Ordered That:

The Motion to Strike Intervention by Right and Entry of Appearance of Denver Taxi, LLC and Denver Shuttle, LLC or in the alternative their request for permissive intervention filed March 21, 1997 is denied.

This Order shall be effective immediately.
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