Decision No. R97-302-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96S-331T

RE:  THE INVESTIGATION AND SUSPENSION OF TARIFF SHEETS FILED BY U S WEST COMMUNICATIONS, INC., WITH ADVICE LETTER NO. 2617, REGARDING TARIFFS FOR INTERCONNECTION, LOCAL TERMINATION, UNBUNDLING AND RESALE OF SERVICES.

Interim order of
administrative Law Judge
WILLIAM j. FRITZEL
denying motion to quash
SUbpoena and waiving response time

Mailed Date:  March 24, 1997

I. STATEMENT, FINDINGS, AND CONCLUSIONS

On March 19, 1997, WorldCom, Inc., (“WorldCom”) filed a motion to quash U S WEST Communications, Inc.’s (“U S WEST”) request for issuance of subpoena dues tecum.  WorldCom states that U S WEST filed a request that the Commission issue a subpoena dues tecum for WorldCom to produce a witness to be deposed by U S WEST on March 24, 1997 in Denver, CO.  WorldCom states that U S WEST’s request is unreasonable and oppressive and seeks evi-dence that is irrelevant.  WorldCom requests that the U S WEST request for subpoena should be quashed, or, in the alternative, substantial modifications should be made to any subpoena issued by the Commission in this proceeding.  As grounds for either the 

quashing or modification of the requested subpoena dues tecum, WorldCom states:
U S WEST seeks to depose one who is “knowledgeable about the construction, installation and deployment of the MFS-CO network in Colorado.”  Further, U S WEST submitted written interrogatories on March 12, 1997, to WorldCom that sought similar information.  Answers to those written interrogatories are due March 23, 1997.  U S WEST’s proposed deposition on March 24, 1997, seeks information that is duplicative of the information sought in its interrogatories.
The proposed March 24, 1997 deposition and docu-ments sought by U S WEST are irrelevant to the issues in this case and are not calculated to lead to admissible evidence.  WorldCom contends that its tariffs, costs and network deployment are irrelevant to U S WEST’s interconnection tariffs because the central issue in this case is the development of permanent rates for U S WEST’s interconnection tariffs.  

WorldCom’s past network deployment decisions, costs and configuration provide no insights into the costs that would prevail in a competitive local exchange market.  In this proceeding, WorldCom seeks to develop costs that will reflect an efficiently configured, forward-looking competitor that sets its prices in a competitive environment.  

The deposition and documents sought by U S WEST on March 24, 1997 are contrary to the March 4, 1997 ruling by Administrative Law Judge (“ALJ”) William J. Fritzel, (R97-205-I).  The ALJ rejected U S WEST’s motion to compel AT&T and MCI to provide cost information about their networks and costing expe-riences of AT&T and MCI are not relevant to the subject matter of this proceeding and are unlikely to lead to admissible evidence.  

The deposition and documents that U S WEST seeks to compel WorldCom to provide at the March 21, 1997 deposition are unreasonable and oppressive.  WorldCom states that U S WEST has given it less than one week to identify the appropriate indi-vidual and documents and produce them at U S WEST’s Denver offices.  WorldCom should have at least ten days after the issuance of a subpoena to produce the requested documents and person.  Further, WorldCom should be allowed to specify where the person and documents will be produced since its witnesses generally travel from outside Colorado and incur substantial time and travel costs and out-of-pocket expenses.  At a minimum, U S WEST should reinforce WorldCom’s travel expenses and attorney expenses if the deposition is held in Denver.

It is further argued by WorldCom that the deposi-tion and documents are unreasonable and oppressive, because they will be highly confidential.  WorldCom contends that access to such documents and confidential information should only be pro-vided to U S WEST after it signs and provides a non-disclosure, protective agreement to WorldCom.  Also, WorldCom should be required to make available cost information available about its network deployment in Colorado to U S WEST by viewing the infor-mation at WorldCom’s facilities after U S WEST’s personnel have signed non-disclosure, protective agreements.

The Commission should not allow U S WEST’s failure to timely engage in discovery to force WorldCom to meet unrealis-tic deadlines for discovery.

On March 19, 1997, the Commission on reconsideration of Interim Order No. R97-205-I, determined that information within the possession of AT&T or MCI regarding the provision of local service is relevant to the issues in this docket.  The Commission affirmed the ALJ’s holding that cost information regarding the provision of interexchange or long distance service is not rele-vant to this proceeding.
  The Commission further pointed out in its March 19, 1997 decision that requests calling for information regarding market entry decisions are improper as highly pro-prietary and irrelevant to the issues in this case, and need not be answered.

In view of the Commission’s March 19, 1997 ruling, it is found and concluded that WorldCom’s motion to quash subpoena dues tecum should be denied.  WorldCom may decline to answer or provide at the proposed deposition any information or documents which it deems irrelevant in view of the Commission’s March 19, 1997 ruling.
At the proposed deposition of March 24, 1997, WorldCom may also provide information which it deems confidential in accor-dance with the Commission’s standard order on the provision of con-fidential or proprietary information, which requires that no con-fidential information may be produced without signing of a non-dis-closure agreement.  
WorldCom’s request for an extension of time for the deposition will be granted until March 28, 1997.  The request for documents to only be provided at a time and location specified by WorldCom and for reimbursement of travel and attorney expenses will be denied.
II. ORDER

It is Ordered That:

The motion to quash U S WEST Communications, Inc.’s request for issuance of subpoena dues tecum filed on March 19, 1997, by WorldCom, Inc., is granted and denied to the extent set forth above.  Response time to the motion is waived.

This Order is effective on its Mailed Date.  
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____________________

Bruce N. Smith

Director



THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
________________________________

Administrative Law Judge
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� Parties to this proceeding may file requests for reconsideration of the Commission decision of March 19, 1997.  
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