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I. statement

A. By petition for declaratory order filed November 22, 1995, Rocky Mountain Shuttlines, Inc., requests the Commission to interpret the two restrictions placed on its certificate by Deci-sion No. C94-1184.  On November 27, 1995, the Commission sent notice of the petition to all who might desire to intervene or participate.

B. On December 11, 1995, Boulder Airporter, Inc., filed its intervention.  On December 18, 1995, the staff of the Com-mission entered its appearance.

C. Originally scheduled for hearing on February 29, 1996, the matter was continued at the request of the parties pending the filing of a stipulation of facts and briefs.  On April 15, 1996, final simultaneous briefs were filed.

II. discussion

A. By Decision No. C94-1184, September 13, 1994, a major-ity of the Commission issued the following pertinent authority to Rocky Mountain Shuttlines, Inc.:

Transportation of

passengers and their baggage, in call-and-demand limou-sine service,

between points in the County of Boulder, State of Colorado, lying east of a line drawn . . . exactly 13.5 miles west of the northeast corner of Boulder County . . . on the one hand, and . . . Denver Inter-national Airport . . .

RESTRICTIONS:  This certificate is restricted as fol-lows:


A.
Service shall not be provided from a sched-uled pick-up point of Boulder Airporter within 20 min-utes prior to the departure time in that carrier’s pub-lished schedule.  Flag stops are not considered sched-uled pick-up points.


B.
Service shall only be provided from Stapleton International Airport and Denver International Airport in response to a request for service.

As pertinent to this case, Rocky Mountain Shuttlines, Inc., requests an interpretation of the two restrictions, and the lan-guage contained therein.

B. At the outset it must be remembered that this is a declaratory order petition, not an application for new and expanded authority, nor is this a disciplinary proceeding in which petitioner’s authority is at risk.  Without compliance with the mandatory notice provisions of § 40-10-112, C.R.S., this agency cannot convert a declaratory order interpreting existing authority into some other proceeding which effectively rewrites the authority already granted, either to extend said authority or to restrict said authority.  Buckingham and Gottula Trucking v. PUC, 180 Colo. 267, 504 P.2d 677 (1972).  It is with that in mind that this office reviews the existing authority held by peti-tioner.

C. The first question raised by petitioner is what the Commission means by the word “service” as found in Restriction A.  As indicated by petitioner, in its opinion the word “service” is limited to both picking up and transporting the passengers in question, but does not include other activities.  In other words, if petitioner is neither boarding passengers nor transporting passengers within the prohibited time period, there is nothing to preclude it from being parked at the scheduled pick-up point as set forth in the restriction.

D. The staff of the Commission contends that merely appearing at a pick-up point during the prohibited 20-minute period somehow constitutes the provision of service, a position concurred in by Boulder Airporter.  In the view of both staff and Boulder Airporter, there should be some kind of an exclusion zone applied wherein the vehicles of petitioner may not even be within sight during the 20-minute period.

E. Section 40-10-11(4)(a), C.R.S., defines a motor carrier as every person owning, controlling, operating, or managing any motor vehicle used in serving the public in the business of the transportation of persons for compensation as a common carrier over any public highway.  To the extent that petitioner concedes that the term “service” includes the boarding of passengers and their waiting for service, it arguably goes beyond the narrow definition found in the statutes.  Nevertheless, given the con-cession by petitioner, as well as the concurrence by intervenors, that “service” includes both the boarding of passengers as well their subsequent transportation, this office will interpret PUC No. 53166 to so provide.

F. However, there is nothing in the plain language of Restriction A that prohibits petitioner from appearing at any given location and standing idle, without boarding passengers or moving them, during the prohibited period in question.  This office is aware that both staff and Boulder Airporter point to language in Decision No. C94-1184 to the effect that a motor car-rier with call-and-demand service can improperly invade and usurp scheduled service carrier service by appearing at a pick-up point of a scheduled motor carrier shortly before the scheduled pick-up time and offer its service to the waiting customers.  For reasons not clear to this office, there is nothing in the certificate as granted that prohibits the petitioner from appearing at a given location, even if it must thereafter stand idle and parked during the 20-minute period when it is prohibited from boarding and transporting passengers.

G. As noted earlier, it is not the role of a declaratory order petition to alter or amend an existing certificate to either add or delete that which has been placed there previously.  

H. The second issue raised by petitioner is the definition of the term “scheduled pick-up point” as set forth in Restriction A.  It is petitioner’s position that the term can refer to noth-ing more than the specific premises, or exact location, listed by Boulder Airporter in its published schedule, and does not extend in some vague, undefined way to include a prohibited vicinity or locale.  On the other hand, the staff and Boulder Airporter urge a restricted zone encompassing something like a two-block radius from the named Boulder Airporter location within which the peti-tioner should be prohibited from appearing during the 20-minute period preceding the scheduled departure.

I. However interesting and desirable from an enforcement standpoint, Decision No. C94-1184 nevertheless does not contain such language, nor can the existing language be reasonably inter-preted to provide for this expanded view of the restriction.  It is the designated pick-up point of Boulder Airporter, and that point alone, where petitioner is prohibited from appearing during the 20-minute period prior to the departure time in Boulder Airporter’s published schedule.  For whatever reasons, the Com-mission did not include an exclusion zone or some specified dis-tance within which petitioner could not even appear, and this office is not at liberty in this proceeding to enlarge the restriction.

J. It must be remembered by all parties that the word “point” is not synonymous with “territory”, which term refers to a tract of land, a region, or a district.  See generally Words & Phrases, Vol. 41, P.646, and following.  See also, In Re Virginia Stagelines, Inc., 1 P.U.R. 3d 254 (1953); State Ex Rel. Utilities Commission v. Queen City Coach Co., 233 N.C. 119, 63 S.E. 2d 113 (1951).  The word “point” in transportation parlance refers to places or terminii; it is not a word of territorial extent, but connotes the end of a transportation line.  Golden Gate Scenic Sightseeing Lines, Inc. v. PUC, 57 C.2d 373, 19 Cal. Rpt. 657, 369 P.2d 257 (1962).  Accordingly, this office must decline to adopt the assertions by either Staff or Boulder Airporter that the term “scheduled pick-up point” includes some additional territory, property, or area beyond the actual confines of the named point, i.e., if a hotel, then the legal confines of that hotel, and not adjacent property belonging to others.

K. Obviously, the prohibition against providing service within 20 minutes prior to the listed departure time in Boulder Airporter’s schedule does mean that petitioner is entitled to pick-up and transport passengers immediately preceding or follow-ing that listed time period, even if for some reason Boulder Airporter vehicles are also present outside the 20-minute period.

L. Turning to Restriction B, which provides that service shall only be provided from Denver International Airport in response to a request for service, this office adopts the stip-ulated definition of service as used in Restriction A, i.e., the initial boarding of passengers followed by their subsequent transportation.  The second issue raised by petitioner is what constitutes a “. . . response to a request for service?”  It is the position of staff and Boulder Airporter that what was really meant was some kind of a prior reservation made hours, days, or weeks in advance, but not a contemporaneous offering of service followed by an immediate response from the customer.  Petitioner contends that there is no such limitation requiring prior reservations contained anywhere in the plain language of Restric-tion B, and that as a matter of law it is entitled as a common carrier to solicit passengers and engage in advertising activi-ties as it sees fit, to include First Amendment freedoms under the U.S. Constitution.

M. At the risk of belaboring the obvious, there is no plain language in Restriction B that limits petitioner to only transporting passengers from Denver International Airport that have made previous reservations.  Page 6 of Decision No. C94-1184 does not create the requirement for a reservation; the simple inclusion of the word in the grant of authority would have obvi-ated any confusion in this regard.  However, the word “reserva-tion” is not present in current Restriction B, and cannot be added as an afterthought in this proceeding.

N. Regarding prohibiting petitioner from soliciting and/or advertising, this office merely notes that fundamental to peti-tioner’s status as a common carrier is its ability to hold itself out to serve the public.  This is the fundamental distinction between common carriers and contract carriers (who are limited in their ability to advertise).  PUC v. Delue, 175 Colo. 317, 486 P.2d 1050 (1971); Ward Transport, Inc. v. PUC, 151 Colo. 76, 376 P.2d 166 (1962). To prohibit petitioner from advertising or soliciting as suggested here would be to convert this common car-rier into something uncomfortably close to a contract carrier; this is not within the ambit of this proceeding.

III. order

A. The Commission Orders That:

1. Petitioner’s application for a declaratory order is granted to the extent set forth above.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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