Decision No. R97-272

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 95A-543CP

in the matter of the application of presidential limousine, inc., 1195 south bannock street, denver, colorado 80223, for a certifi-cate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

recommended decision of
administrative law judge
arthur g. staliwe
granting application in part

Mailed Date:  March 11, 1997

Appearances:

John B. Stuelpnagel, Esq., Denver, Colorado, on behalf of applicant;

Richard Corbetta, Esq., and Melissa Dalla, Esq., Denver, Colorado, on behalf of Denver Shuttle and Boulder Airporter; and

No appearance by, or on behalf of, Metro Taxi.

I. statement of the case

A. By application originally November 13, 1995, Presiden-tial Limousine, Inc., requests authority from this Commission to transport passengers and their baggage in charter service between all points in the Counties of Adams, Arapahoe, Boulder, Denver, Douglas, and Jefferson, and between said points on the one hand and all points in the State of Colorado on the other hand.  On November 27, 1995, the Commission sent notice to all who might desire to protest, object, and intervene, it also initially set the matter for hearing on February 22, 1996.

On November 30, 1995 Greater Colorado Springs Transpor-tation Company filed its intervention.  On December 4, 1995, Synergistics, Inc., entered its intervention.  On December 5, 1995, Alpine Taxi/Limo, Inc., filed its intervention.  On December 6, 1995, Deanna R. Cline entered her intervention.  On December 11, 1995, Queen City Transportation, Inc., entered its intervention.  Previously, on December 8, 1995, Southwest Shuttle Express, Inc., filed its intervention, as did BBB Transportation, Inc., and Black Hawk-Central City Express, Inc..  On December 21, 1995, Alpine Express, Inc., filed its intervention.  Yellow Cab Cooperative Association and Denver Airport Limousine Service followed on December 27, 1995.  Previously, on December 22, 1995, Metro Taxi, Inc., filed its intervention.  On December 26, 1995, Ramblin’ Express, Inc., filed its intervention.

As a result of a series of motions to dismiss for failure to either timely file witness lists and/or respond to discovery, on January 24, 1996 applicant obtained legal counsel , and also requested additional time to respond to discovery, to vacate and reset the hearing date scheduled less than a month away, and waived all statutory time limits pursuant to § 40-6-109.5, C.R.S.

On February 23, 1996, applicant restrictively amended its application to eliminate the interests of all but the four remaining carriers, as more fully set forth in its motion.

After numerous attempts, new hearing dates were finally established for December 12 and 13, 1996, with a hearing actually taking place on December 12, 1996 before Administrative Law Judge (“ALJ”) Arthur G. Staliwe.  Final briefs were filed on December 24, 1996.  Pursuant to the provisions of § 40-6-109, C.R.S., ALJ Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.

II. Findings Of fact

Based upon all the evidence of record, the following is found as fact:

Presidential Limousine, Inc., is a luxury limou-sine service currently holding Luxury Limousine Registration LL-1.  At the time of hearing, Presidential Limousine, Inc., operated nine Lincoln Town Car Sedans, nine stretch limousines, and also had two vans used for the transportation of luggage.  As pertinent to this application, it is the desire of Presidential Limousine, Inc., to operate an additional two 15-passenger vans complete with built-in television, beverage service, telephone, tinted windows, etc.  In addition, Presidential Limousine, Inc., desires to leave the vehicles with a plain exterior, i.e., no external markings identifying the vehicle as belonging to a transportation company.  The purpose behind this is to provide both privacy and security for the passengers utilizing Presiden-tial’s service.

Jeraldine Heslov, Los Angeles, CA, is the western vice president for Dav-El Service, Inc. (“Dav-El”), a ground transportation broker operating throughout the United States and various countries in Europe and the Middle East.  Dav-El special-izes in providing ne plus ultra passenger ground transportation to business executives and others desiring the poshest service.  While such service has been provided in years past with lim-ousines and luxury sedans, there has evolved a new niche in the market for the provision of luxury vans capable of comfortably carrying more than four people, while also preserving anonymity by leaving the van’s exterior as plain as possible.  As indicated by Ms. Heslov, the vehicles in question must be equipped with telephones, televisions, video cassette recorders/players, with built-in beverage service as a desired option; drivers must wear suits and be “corporate looking.”  

As pertinent to this case, the testimony of Ms. Heslov establishes that Dav-El currently is declining someth-ing approaching 60 van trips per month in Colorado, each trip representing in excess of four passengers, because of a lack of equipment meeting the company’s requirements.  As indicated by Ms. Heslov, Colorado is the only state where she currently cannot obtain the discrete luxury van service Dav-El otherwise provides through its independent contractors elsewhere in the United States.

As described by Ms. Heslov, business executives such as investment bankers will fly in the morning into a given location by private aircraft, get on the van, travel about  as needed, then return to their aircraft for departure the same day.  During their stay on the ground the executives are likely to use the van as a private office and conference room, hence the need for the amenities. When Ms. Heslov attempted to obtain the desired vehicles and service from other carriers such as Super Shuttle, she was advised that built-in beverage service and/or elimination of signage was not available. Accordingly,  she supports the application of Presidential Limousine, Inc., as Dav-El’s independent contractor in Colorado. It should be noted that Presidential is often the billing entity, remitting a commission to Dav-El for its broker services. This is not disguised contract carriage.

The testimony of Ted Lily, operations manager for Denver Shuttle, LLC, establishes that while Denver Shuttle, LLC certainly has the common carrier authority to provide the service in question, all of the vans utilized by Denver Shuttle, LLC have prominent external signage identifying the carrier and its tele-phone number (and thus the vehicle), and all lack permanent bev-erage service, televisions, telephones, etc.  As described by Mr. Lily, any desired beverage service to be provided by Dash would be “portable.”  Similarly, the testimony of Larry Plantz, president of Boulder Airporter, establishes that his operation, like Denver Shuttle, LLC, has both  legal authority and a large number of vans, but all vehicles prominently display the name and telephone number of the carrier, and lack built-in beverage service, televisions, telephones, etc.

One item in contention is Dav-El’s requirement that all vehicles have built-in telephone service, something which was previously provided by Denver Shuttle, LLC, and Boulder Airporter, only to be removed when the carriers found that clients were providing their own cellular telephones using their own cellular numbers.  Nevertheless, the testimony of Ms. Heslov establishes that a telephone is a required item, along with television, video cassette recorder, and built-in beverage serv-ice in each vehicle, none of which are available from existing common carriers.

III. Discussion

To begin, the policy governing the transportation of passengers as contemplated here is that of regulated monopoly, not regulated competition.  Rocky Mountain Airways v. P.U.C., 181 Colo. 170, 509 P.2d 804 (1973).  Section 40-10-105(2), C.R.S. 1973, is limited on its face to the transportation of property.  In that regard, before a new carrier can be admitted into an area already served by existing carriers, the service of the existing carriers must be shown to be substantially inadequate.  Rocky Mountain Airways v. P.U.C., supra; Colorado Transportation Co. v. P.U.C., 158 Colo. 136, 405 P.2d 682 (1965); Ephraim Freightways, Inc. v. P.U.C., 151 Colo. 596, 380 P.2d 228 (1963).

The area of luxury transportation is different from that of standard transportation, i.e., transportation for general commercial or personal purposes.  There are those who argue that it falls outside the general ambit of public convenience and necessity, being an affectation instead.  However, the ALJ pre-fers the broader definition of public convenience and necessity expressed by the Indiana Court of Appeals in V.I.P. Limousine Service, Inc. v. Herider-Sinders, Inc., Ind. App., 355 N.E.2d 441 (1976):


(6)
The public need must be considered in an economic and social sense.  It does not mean that without the proposed service, the economic or social survival of the public is threatened.  In 1 Watkins, Shippers and Carriers, § 5-3, p. 550 (5th Ed. 1962) it is stated as follows:



“The word necessity must be somewhat liber-ally construed, for comparatively few things can be regarded as an absolute necessity . . . Convenience and necessity implies more than adequacy or availability of agencies by which a traveler can be conveyed from one point to another, without regard to special and dis-tinguished characteristics of the service afforded, just as it implies something less than an absolute an acute need.”

Emphasis supplied, 355 N.E.2d at 445, 446.

In the instant case, the testimony of a national broker is that her company’s needs are unmet in Colorado, and that she must decline to provide luxury van service to several hundred travelers per month.  The intervenors are uniform in that while they can provide ample conventional service in vans, even to include an appropriately attired driver, they will not alter their vehicles to eliminate signage, nor will they install the added interior appointments such as built-in beverage service, television, etc.  To that extent, their current service is sub-stantially inadequate.

It should be noted that luxury vehicles with a plain exterior seem to be a growing segment of the transportation mar-ket, e.g., the service of part of Zone Cab’s fleet, as well as portions of Hy-Mountain Taxi’s fleet in Aspen.  See Decision No. R96-1213, November 15, 1996.

IV. order

The Commission Orders That:

Presidential Limousine, Inc., is hereby granted a certificate of public convenience and necessity as follows:

the transportation of

passengers and their baggage, in charter service,

between all points in the area comprised of the coun-ties of Adams, Arapahoe, Boulder, Denver, Douglas, and Jefferson, State of Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand.

RESTRICTIONS:  This authority is restricted against transportation service:


A.
Between Denver International Airport in Den-ver Colorado, on the one hand, and, on the other hand;



(a)
All points in Elizabeth, State of Colo-rado;



(b)
Points in Douglas County, Colorado, except points west of I-25 and north of a line drawn east and west from the intersection of U.S. Highway 85 and Titan Road from I-25 on the east, to the Jefferson County line on the west;



(c)
The Holiday Inn at Wadsworth and Hampden Avenue (U.S. Highway 285);



(d)
The Hampden Inn at Wadsworth and Hamp-den;



(e)
Southwest Plaza;



(f)
The village Inn at Broadway and C-470; and



(g)
The Riverfront Center, located at 2852 West Bowles Avenue in Littleton, Colorado.


B.
Between points in Denver, Arapahoe and Jef-ferson Counties, and points in Adams County within 17 miles of the intersection of Colfax Avenue and Broadway which are north of Colfax Avenue and west of a line drawn one mile east of Chambers Road (as extended), State of Colorado, on the one hand, and, on the other hand, all points within a five mile radius of Central City and Blackhawk, Colorado, on the other hand.


C.
To and/or from, points located in El Paso, Grand, Gunnison, Pueblo, Routt, and Teller Counties, State of Colorado; and all points within a five-mile radius of the intersection of 6th and Harrison Streets in Leadville, Colorado.


D.
Restricted to the use of vehicles equipped with telephones, televisions, video cassette recorders, and built-in beverage service.

Applicant shall cause to be filed with the Com-mission certificates of insurance as required by Commission rules.  Applicant shall also file an appropriate tariff and pay the issuance fee and annual vehicle identification fee.  Oper-ations may not begin until these requirements have been met.  If the Applicant does not comply with the requirements of this ordering paragraph within 60 days of the effective date of this Order, then the ordering paragraph granting authority to the Applicant shall be void.  On good cause shown, the Commission may grant additional time for compliance.

This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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ATTEST:  A TRUE COPY



____________________

Bruce N. Smith

Director



THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ARTHUR G. STALIWE
________________________________

Administrative Law Judge
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