Decision No. R97-256-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96F-230T

frank burton, anthony flasco, robert gehler, wayne latham, c. addington, amos clark and patty clark,


complainants,

v.

u s west COMMUNICATIONS, inc., and condominium management company,


respondents.

interim order of
administrative law judge
ken f. kirkpatrick
denying motion to strike

Mailed Date:  March 12, 1997

I. statement

A. On February 21, 1997, U S WEST Communications, Inc. (“U S WEST”), filed its Motion to Strike Portions of Complain-ants’ Answer to Motions for Summary Judgment.  By this motion, U S WEST seeks to strike certain material that was contained in a Response to a Motion for Summary Judgment filed by U S WEST.  U S WEST states that material contained in the response refers to and describes information the parties considered during mediation and settlement negotiations.  As this is not proper evidence for the Commission to consider under Colorado Rule of Evidence 408, U S WEST seeks to have the material stricken.  Condominium Management Company joined in the Motion on February 25, 1997.

B. On March 5, 1997, Anthony Flasco filed a Response to the  Motion to Strike.

C. The grounds for striking a portion of a pleading are that the material contained in the pleading is either “redundant, immaterial, impertinent, or scandalous.”  Colorado Rule of Civil Procedure 12(f).

D. The material objected by U S WEST is not redundant, impertinent, or scandalous.  It is arguably immaterial, in that it is inadmissible evidence.  However, the material that is com-plained of by U S WEST was not relied upon by the undersigned in ruling on the Motion for Summary Judgment.  See Decision No. R97-206-I, February 25, 1997.  Therefore the Motion to Strike should be denied.

II. order

A. It Is Ordered That:

1. The Motion to Strike Portions of Complainants’ Answer to Motions for Summary Judgment filed February 21, 1997 by U S WEST Communications, Inc., and joined in by Condominium Man-agement Company on February 25, 1997 is denied.

2. This Order shall be effective immediately.
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ATTEST:  A TRUE COPY



____________________

Bruce N. Smith

Director



THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________

Administrative Law Judge
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