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I. statement

This complaint was filed on February 4, 1997, and the Commission issued its Order to Satisfy or Answer on February 13, 1997.

On February 24, 1997, U S WEST Communications, Inc. (“U S WEST”), filed its Motion to Dismiss.  On February 28, 1997, the Complainant Carl Oppedahl filed a response to the Motion to Dismiss.  For the reasons set forth below the motion should be denied.

This complaint concerns installation of service to Oppedahl’s residence.  As grounds for the motion U S WEST states that it is undisputed that U S WEST charged the tariff rate for installation to the point of interconnection and charged an agreed-upon rate according to contract for customer premises work.  U S WEST illustrates its motion with an annotated copy of an attachment to the complaint.  Therefore, U S WEST states that there are no facts which could be proven to support any allega-tion of the violation of any statute, Commission rule, order, or tariff.

Complainant states his theory of the case is that U S WEST essentially forced him to pay in excess of tariff charges by requiring payment for other services which U S WEST did not provide.  He disputes the amount and nature of the services provided by U S WEST.  The end result is that the Complainant paid unreasonable charges in excess of tariff for tariffed serv-ices.

There are insufficient facts in the record at this point to dismiss the complaint.  There is a factual dispute as to what work U S WEST performed.  Complainant’s theory of indirect overpayment for tariffed services is sufficient to support the complaint at this time.

In addition, the Administrative Law Judge notes that the complaint alleges that the service rendered by U S WEST was unreasonable in the amount of time that it took.  This is a sufficient allegation of a violation of U S WEST’s obligation to render just and reasonable service to support the complaint as well.

In his response to the Motion to Dismiss Complainant notes that U S WEST has altered the portions of his complaint that it utilized to illustrated its motion.  In addition, U S WEST attached only a portion of the contract for work done for the Complainant.
   Oppedahl seeks to have the Commission impose sanctions on U S WEST for submitting “falsified” exhibits. 

The exhibit did contain annotation, but it was clearly different from the original filed with the complaint.  While a better practice would have been to describe the annotated por-tions in the body of the motion, the inclusion of the additional written material did not mislead the undersigned.  In addition, the partial contract for work which was provided was not a factor in this decision.  Therefore the request for sanctions is denied.

II. order

It Is Ordered That:

The Motion to Dismiss filed by U S WEST Communica-tions, Inc., on February 24, 1997 is denied.

U S WEST Communications, Inc., shall file an answer within seven days of the effective date of this Order.

This Order shall be effective immediately.
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____________________

Bruce N. Smith

Director



THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________

Administrative Law Judge
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� This contract was not attached to the complaint.
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