Decision No. R97-222-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96F-230T

FRANK BURTON, ANTHONY FLASCO, ROBERT GEHLER, WAYNE LATHAM, C. ADDINGTON, AMOS CLARK, AND PATTY CLARK,

Complainants,

v.

u s west communications, inc., and condominium management company, 

respondents.

interim order of 
administrative law judge
ken f. Kirkpatrick
denying motion to dismiss

Mailed Date:  March 5, 1997

I. STATEMENT, FINDINGS, AND CONCLUSIONS

A. On February 14, 1997 U W WEST Communications, Inc. (“U S WEST”) filed its Motion To Dismiss For Lack Of Subject Matter Jurisdiction.  On February 20, 1997 Condominium Management Company (“CMC”) filed a pleading joining in the Motion.  No timely response to the Motion was filed by the Complainants.  For the reasons set forth below the Motion should be denied.

B. The Motion alleges that this Commission has no juris-diction over the sale of the feeder cable which is the basis of the complaint against U S WEST because the cable is “non-juris-dictional.”  Motion, ¶6.  U S WEST has attached no affidavits to its Motion To Dismiss, and the record concerning the feeder cable and easements has not been developed.  Thus the argument at this point in time is a tautology which merely begs the question framed by the complaint. It affords no basis for dismissing the complaint.

U S WEST also states that the Complainants have requested that the Commission order U S WEST to repurchase the feeder cable and easements, and that this requested relief is unavailable to the Complainants.  U S WEST seeks dismissal because of this.  First, as for this Commission’s authority to order a utility to repurchase assets, it does have such authority in appropriate circumstances.  Mountain States Telephone & Tele-graph v. PUC, 763 P.2d 1020 (Colo. 1988).  Second, the Commission is not bound by the relief requested when it fashions an appro-priate remedy.  This is particularly true in pro se complaint cases.  At any rate, this would not constitute grounds for dis-missal.

II. ORDER

It is Ordered That:

The Motion to Dismiss filed February 14, 1997 by U S WEST and joined in by Condominium Management Company is denied.

This Order is effective immediately.
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____________________

Bruce N. Smith

Director



THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________

Administrative Law Judge
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