Decision No. R97-218

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97M-089CP

application of albert rivera, d/b/a running rabbit pedi-cab, Denver, Colorado, for a waiver of certain safety rules.

recommended decision of
administrative law judge
ken f. kirkpatrick
granting waiver with conditions

Mailed Date:  February 28, 1997

Appearances:

Charles Kimball, Esq., Denver, Colorado, for the Applicant; and

West Twomey, Denver, Colorado, for the Staff of the Commission.

I. statement

This application was filed on February 21, 1997.  A hearing was held on February 28, 1997.  At the conclusion of the hearing the undersigned indicated that he would grant the appli-cation, subject to certain conditions.

In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record of this proceeding along with a written recommended order.

II. Findings of fact

Albert Rivera, doing business as Running Rabbit Pedi-Cab (“Running Rabbit”) is the Applicant in this proceeding.  By a previous decision of this Commission, Running Rabbit was granted a certificate of public convenience and necessity (“CPCN”) to provide passenger transportation service as a common carrier by motor vehicle for hire in a vehicle known as a pedi-cab.  The pedi-cab is a 49 cc moped with a bench seat in the rear for up to four passengers.  A driver sits on a separate driver seat in front of the passengers.  The moped has two pedals connected to a chain drive which can be engaged when vehicle speed is below five miles per hour.  This allows for manual propulsion to the pedi-cab in the event of engine failure.

Running Rabbit had the pedi-cab inspected at this Com-mission on October 4, 1996.  The Safety and Enforcement Officer conducting the inspection noted that there were several safety rules with which the pedi-cab did not comply.  Subsequent to that inspection, Running Rabbit filed this application for waiver of those safety rules, which are discussed individually below.

Applicant seeks a waiver of portions of the Federal Motor Carrier Safety Regulations which have been incorporated by reference into this Commission’s Safety Rules For Common Car-riers, 4 Code of Colorado Regulations (“CCR”) 723-15 (“Safety Rules”).  Specifically, this Commission has incorporated by reference certain portions of Title 49, Part 393 of the Code of Federal Regulations (“Federal Safety Rules”).  

Section 393.11, reflectors, requires reflectors to be configured in a certain manner.  Running Rabbit seeks to use a different configuration.  Running Rabbit will have at least four reflectors on the rear of the vehicle, two on each side, and further will insure that the vehicle complies with State law concerning mopeds found at § 42-4-220, C.R.S.  This is sufficient to protect public safety.

Section 393.19 requires a motor vehicle to be equipped with hazard flashers.  The pedi-cabs are not equipped with hazard flashers at present.  The CPCN granted by this Commission limits operations to the transportation of passengers on roads with a posted vehicle speed limit of 30 miles per hour or less.  The pedi-cab itself weighs just under 300 pounds.  In the event of engine failure, the vehicle can be pedaled off the road to a safe location.  In the event of both engine failure and failure of the mechanical drive system, the vehicle can be manually rolled to the side of the road.  The vehicle can also be manually pushed over a curb if necessary.  Thus the need for hazard flashers is not imperative with a vehicle such as this.

Section 393.60 requires windshields.  The pedi-cabs do not have windshields as most mopeds do not.  However, as a con-dition of the waiver granted by this decision, the drivers of the pedi-cabs will be required to wear protective lenses when oper-ating the pedi-cab.

Section 393.78 requires windshield wipers.  Windshield wipers are not needed since there is no windshield.

Section 393.79 requires defrosters.  Defrosters are not required because there are no windshields.

Applicant originally sought a waiver of § 393.95, which requires certain emergency equipment to be carried on the vehi-cle.  However, Staff pointed out at the hearing that that section does not apply to passenger vehicles carrying ten passengers or less.  The pedi-cab carries at most four passengers, § 393.95 is inapplicable, and a waiver is not needed.

Section 393.75, tread depth, requires that tires have a minimum of 3/32 or 4/32 of an inch tread depth, depending upon the location of the tire.  However, the moped utilizes four tires, two motorcycle-type tires and two bicycle-type tires.  These much smaller tires, even when new, do not have much more than 1/32 of an inch tread depth on them.  Therefore a waiver of this require-ment is appropriate, although a condition will be maintained that the two motorcycle tires maintain at least 1/32 of an inch tread depth.  There is no tread depth requirement for the two bicycle tires on the outer sides of the passenger bench.

Finally, at hearing it was noted that since Applicant had no windshield it could not affix a vehicle identification sticker on the windshield as required by 4 CCR 723-31-9.4.4.  However, Applicant agreed to affix the vehicle identification sticker in a prominent location as determined by Staff.

III. discussion

Rule 8.1 of the Commission’s Motor Carrier Safety Rules allow equipment waivers.  Applicant has demonstrated a need for waivers from the equipment rules, the majority of which are inapplicable to Applicant’s vehicle type.  Strict compliance with the rules would be impossible, impractical, or unreasonable.  The vehicle can be operated with these waivers without compromising the public safety.  A waiver will be granted for a period of two years, subject to certain conditions discussed above.  In addi-tion, the Applicant shall notify the Commission’s Chief of Trans-portation should be vehicle become involved in any accident.

In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

IV. The Commission Orders That:

The Commission Orders That:

Docket No. 97M-089CP, being an application of Albert Rivera, doing business as Running Rabbit Pedi-Cab, Denver, Colorado, is granted.  Rivera is granted a waiver of that portion of Rule 1.4 of 4 Code of Colorado Regulations 723-15 which incorporates the following sections of the Federal Motor Carrier Safety Regulations found at Title 49 of the Code of Federal Reg-ulations: § 393.11; § 393.19; § 393.19; § 393.60; § 393.78; § 393.79; and § 393.75.  In addition, Albert Rivera, doing busi-ness as Running Rabbit Pedi-Cab is granted a waiver of 4 Code of Colorado Regulations 723-31-9.4.4 concerning the location of the vehicle identification stamp.  Albert Rivera, doing business as Running Rabbit Pedi-Cab shall affix the vehicle identification stamp in a prominent location in consultation with Staff.

All drivers for Alberta Rivera, doing business as Running Rabbit Pedi-Cab, shall wear protective lenses at all times when operating the pedi-cab.

This waiver is effective for a period of two years from the effective date of this Order.  The waiver may be revoked by the Commission upon notice and  hearing for good cause shown.

Albert Rivera shall notify the Chief of Trans-portation of the Commission in writing within 10 days of any accident involving the pedi-cab.

This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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