Decision No. R97-211

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96F-529T

centurion tool and supply company, inc.,



complainant,

v.

u s west communications, INc.,



respondent.

recommended decision of
administrative law judge
ken f. kirkpatrick
dismissing complaint

Mailed Date:  February 27, 1997

Appearances:

John Baran, CEO, Centurion Tool and Supply Company, Inc.; and

Richard Corbetta, Esq., Denver, Colorado, for U S WEST Communications, Inc.

I. Statement

This complaint was filed on December 12, 1996, and the Commission issued its Order to Satisfy or Answer on December 23, 1996.  U S WEST Communications, Inc. (“U S WEST”), filed its answer on January 10, 1997.  The matter was set for a hearing to be held on February 19, 1997 in a Commission hearing room in Denver, Colorado.

At the assigned place and time, the undersigned called the matter for hearing.  As a preliminary matter, an affidavit was tendered on behalf of Complainant Centurion Tool and Supply Company, Inc. (“Centurion”), whereby its two, sole shareholders authorized John Baran to represent Centurion in accordance with the provisions of § 13-1-127, C.R.S.  Since the matter in con-troversy is less than $10,000, that provision of the statutes is applicable and the matter proceeded with Baran, as a corporate officer, representing Centurion.

Also as a preliminary matter, a Motion to Strike Response to Answer filed by U S WEST on January 31, 1997 was granted.

The matter then proceeded to hearing.  During the course of the hearing, Exhibits 1 through 7 were identified, offered, and admitted into evidence.  At the conclusion of the hearing, the matter was taken under advisement.

In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended order.

II. Findings of Fact

In December of 1986, Centurion relocated from 2531 West 16th Avenue, Denver (“16th Avenue address”) to 999 Tejon Street, Denver (“Tejon address”).  At the 16th Avenue address, Centurion used a Sonitrol building security system that required a dedi-cated or private telephone line.  The private line connected the 16th Avenue address with the Sonitrol office at 3143 West Kentucky.  Centurion also had five regular business lines and one inbound WATS line.

In anticipation of moving Centurion contacted U S WEST.  Centurion requested that as of January 1, 1987, U S WEST discon-nect all lines at the 16th Avenue address and reconnect all “necessary lines” to the Tejon address.

When Sonitrol installed the new alarm system at the Tejon address, it updated its equipment.  The new equipment used standard telephone lines and did not require a private line.  Sonitrol did not inform Centurion of this development.  Centurion’s old building at the 16th Avenue address was demol-ished by the City and County of Denver and converted to a parking lot, which it remains.  Some time after that, the field office of Sonitrol at 3143 West Kentucky discontinued operations and all functions were transferred to Sonitrol’s main office at 8775 East Orchard Avenue, Greenwood Village, Colorado.  Sonitrol did not notify U S WEST of this move and its effect on the private line that is the subject of this complaint.

Centurion continued to pay approximately $44 per month for the private line as billed.  Twice each year U S WEST sent a bill to Centurion that identified the origination point of the private line as the Tejon address, and the termination point as 3143 W. Kentucky.  In May or June of 1996 Centurion was reexamin-ing its security needs and was told then by Sonitrol that no pri-vate line was necessary for the Sonitrol security system.  Centurion then attempted to have the private line canceled, which request was delayed in processing by  U S WEST but eventually accommodated retroactive to June 1996.

Centurion made seven or eight telephone calls to U S WEST after May 1996 when it was attempting to understand the billing for the private line.  During one of those calls, in May or June of 1996, Centurion was told that the private line connected the 16th Avenue address with 3143 West Kentucky.  Sub-sequent to that conversation, U S WEST indicated to Centurion that the private line connected the Tejon address and 3143 West Kentucky.

U S WEST instituted the private line service at the 16th Avenue address at the request of the third party vendor, Sonitrol.  It is common practice for third parties to institute requests for service from U S WEST on behalf of clients, par-ticularly for installations of private lines such as this.  The private line is a dedicated line between two points for the customer’s convenience.  U S WEST does not monitor traffic on this line since the fee to U S WEST is not usage based.  U S WEST may from time to time test to make sure that the line is con-nected, but generally, after start-up and initial testing takes no action until requested by a customer or its agent.  U S WEST’s records do not indicate any request was ever made by Sonitrol to either change the location of the private line connecting Sonitrol with Centurion or to terminate the private line.

Employees of Centurion searched for the private line in May or June of 1996 at the Tejon premises, but could not find any wires in their building.  The termination of a private line often will be outside of a customer’s building.

III. discussion

Centurion contends that U S WEST hooked up more lines than necessary when Centurion moved from the 16th Avenue address to the Tejon address.  Specifically, Centurion requested only “necessary” lines be hooked up at Tejon.  Centurion feels that U S WEST is the expert in telecommunications services and should have an obligation to confirm what services a customer actually needs and utilizes in such a situation as this.

U S WEST notes that it routinely deals with requests from third parties to connect services for their clients who become subscribers from U S WEST.  U S WEST relies on the third- party vendors or customers for notice to originate or terminate service as appropriate.  U S WEST notes that despite one employee of U S WEST stating that the private line connected the 16th Avenue address with 3143 West Kentucky after Centurion had moved, the employee misspoke.  Rather, its records indicate that at all times after January 1, 1987, the private line ran from the Tejon address to 3143 West Kentucky.  U S WEST dedicated certain central office facilities to the maintenance of this private line, provided what the customer asked for, and contends that it is entitled to compensation at the tariffed rate.
The undersigned agrees with U S WEST that when dealing with a third-party vendor on behalf of a customer, U S WEST may rely on that third-party vendor’s representations when the vendor has authority to act.  It is up to the third-party vendor and its client to determine what system the client will use and inform U S WEST of the necessary circuits.  Sonitrol did not inform U S WEST after the move on January 1, 1987 that a private line was no longer necessary, and U S WEST essentially had no way of knowing.  It continued to provide a private line, although there was no traffic transmitted over the private line.  U S WEST does not have an affirmative obligation to investigate a customer’s security system when a customer changes locations, as urged by Centurion in this complaint.  There is no basis to order a refund to the customer, who paid for a service that was provided, albeit unnecessarily.

In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

IV. Order

The Commission Orders That:

Docket No. 96F-529T, being a complaint of Centurion Tool and Supply Company, Inc., Denver, Colorado, is dismissed.

This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.



( S E A L )



ATTEST:  A TRUE COPY



____________________

Bruce N. Smith

Director



THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________

Administrative Law Judge
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