Decision No. R97-210

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96F-434EG

David Schumacher,



Complainant,

v.

public service company of colorado,



respondent.

recommended decision of
administrative law judge
ken f. kirkpatrick
dismissing complaint

Mailed Date:  February 26, 1997

I. statement

A. This complaint was originally filed on September 26, 1996, and the Commission gave notice of it on October 8, 1996.  The matter was originally set for a hearing to be held on November 21, 1996 in a Commission hearing room in Denver, Colorado.  On October 28, 1996, Respondent Public Service Company of Colorado (“Public Service”) filed its Motion to Dismiss or Alternatively Answer.

B. The matter was called for hearing on November 21, 1996 in a Commission hearing room in Denver, Colorado.  As a preliminary matter, the Complainant David Schumacher moved for a continuance, which motion was granted.  A second Motion to Dismiss filed by Public Service was denied.  See Decision No. R96-1228-I.  On December 17, 1996, Public Service filed its Motion to Strike, Third Motion to Dismiss, and Second Motion for Sanctions.  These motions of Public Service were denied.  See Decision No. R97-16-I, January 9, 1997.  However, a Motion to Compel filed by Public Service was granted in part and denied in part.  Complainant David Schumacher was ordered to comply with certain interrogatories, and in addition, the matter was set for a hearing to be held on February 18, 1997 at 9:00 a.m. in a Com-mission hearing room in Denver, Colorado.

C. On February 10, 1997, Public Service filed its Fourth Motion to Dismiss and Third Motion for Sanctions.  On February 13, 1997, Schumacher filed a pleading indicating that he wished to withdraw his complaint.  On February 18, 1997, the mat-ter was called for hearing as previously noticed.

D. Complainant did not appear; Respondent did appear.  The Administrative Law Judge (“ALJ”) granted the Motion to Dismiss, but he did not dismiss the complaint with prejudice.  Public Service was granted leave until February 21, 1997 to submit a bill of costs in connection with a deposition that had been scheduled but canceled by the Complainant by telephone at the time of the scheduled deposition.

E. On February 21, 1997, Public Service filed its Request for Reconsideration of Dismissal with Prejudice and Bill of Costs.  However, Public Service did not submit a bill of costs for the deposition, which was the information requested by the ALJ at the hearing.

II. Findings and Conclusions

A. Public Service’s request for reconsideration of dis-missal makes no new arguments that were not made already either in prior motions to dismiss, which have been denied, or on the record at the February 18, 1997 hearing.  Public Service contends that Complainant should be sanctioned for three basic reasons.  First, Public Service alleges that the Complainant has not meticulously followed this Commission’s Procedural Rules.  For example, Public Service correctly notes that the Complainant
 did not file an Intent to Proceed to Hearing or Withdrawal within 15 days after the filing of the answer.  There were several other minor procedural violations alleged.  Public  Service acknowl-edges that the Commission has traditionally allowed pro se com-plainants considerable leeway.  Nonetheless, it suggests that this is sanctionable conduct.  The undersigned disagrees.  The main reason these are not sanctionable is that generally there was no prejudice to Public Service.  In instances where a respon-dent is able to show prejudice by any of these types of rule violations, sanctions may be warranted.  Here, there was no prej-udice for failure to comply with the minor procedural require-ments.

Second, Public Service insists that this complaint is frivolous.  In its request for reconsideration, it attempts to put forth its theory of the case, namely, that there is some subterfuge going on and that this Complainant is actually liable for funds far in excess of the utility service that has been incurred since Complainant was deeded the subject property.  How-ever, these allegations by Public Service have never been proven as the matter never went to hearing.  They are simply allegations and allegations are not the basis for sanctions.

Third, Public Service complains about failure to comply with discovery.  In fact, Complainant did comply with some dis-covery and did not comply with other discovery.  A careful reading of Public Service’s Motion to Compel indicates that Pub-lic Service received short, cryptic answers that it did not like.  In addition, Complainant failed to answer some questions,  and the Complainant did not appear at a scheduled deposition.  It is for this latter action that the undersigned asked Public Service to file a bill of costs relating to the scheduled deposition.  Public Service has not filed such a bill of costs, but rather has filed total bill of costs and expenses for defending this com-plaint since its inception.  Since the complaint has not been determined to be frivolous, there is no basis upon which to award attorneys’ fees and costs for defending the entire action.  Since Public Service has failed to itemize its costs of the deposition which the Complainant failed to attend, there is no basis for any award for costs related to that deposition.

The Request for Reconsideration should be denied as it states no new grounds.

In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

III. order

The Commission Orders That:

Docket No. 96F-434EG, being a complaint of David Schumacher against Public Service Company of Colorado is dismissed without prejudice.

This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________

Bruce N. Smith

Director



THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________

Administrative Law Judge
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� Public Service throughout its Motion refers to “Complainants” as if the were more than one Complainant.  It was clarified at the initial hearing that the sole Complainant in this proceeding is David Schumacher.  It appears that Public Service is referring to “Complainants” in connection with its subterfuge theory.  See discussion infra.
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