Decision No. R97-206-I


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 96F-230T


frank burton, anthony flasco, robert gehler, wayne latham, c. addington, amos clark and patty clark,��		complainants,��v.��u s west communications, inc., and condominium management company,��		respondents.


interim order of�administrative law judge�ken f. kirkpatrick�denying motions for summary�judgment, setting prehearing� conference, and setting hearing


Mailed Date:  February 25, 1997


Statement


On August 27, 1996, Respondent U S WEST Communications, Inc. (“U S WEST”), filed its Motion for Summary Judgment.  On September 18, 1996, Respondent Condominium Management Company (“CMC”) filed its Verified Motion for Summary Judgment.  While these motions were pending the parties were participating in a Commission sponsored mediation.  Because of that the undersigned extended the time to respond to the Motions for Summary Judgment.  By Decision No. R97-94-I, January 28, 1997, the undersigned ordered Complainants Frank Burton, Anthony Flasco, Robert Gehler, Wayne Latham, C. Addington, Amos Clark and Patty Clark to respond to both Motions for Summary Judgment by February 18, 1997.  A timely response to both motions was filed by the Complainants.  For the reasons set forth below, the Motions for Summary Judgment should be denied.


Both motions raise essentially the same three argu-ments.  First, U S WEST and CMC claim that the Complainants have failed to join necessary parties.  U S WEST cites § 24-4-106, C.R.S.  However, that provision relates to judicial review of an agency action and is inapplicable to the pending proceeding.  CMC cites to § 24-4-105(2), C.R.S.  That section merely requires that the Commission permit intervention by interested parties in adjudicatory proceedings.  The Commission does permit such inter-vention.


CMC also contends that Commission proceedings such as this are analogous to civil proceedings and refers to Colorado Rule of Civil Procedure 19(a) which provides as follows:


A person who is properly subject to service of process in the action shall be joined as a party in the action if:


	(1)	In his absence complete relief cannot be accorded among those already parties, or


	(2)	He claims an interest relating to the subject of the action and is so situated that the disposition of the action in his absence may:


		(a)	As a practical matter impair or impede his ability to protect that interest, or


		(b)	Leave any of the persons already parties subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations by rea-son of his claimed interest. . . .


CMC contends that since there are other individuals that may be affected if relief is granted to the Complainants, they are indispensable parties.


However, a review of the complaint, as amended, and the affidavits attached to the response to the Motion for Summary Judgment indicates that the thrust of the complaint is twofold.  First, Complainants allege that U S WEST improperly sold certain cable to CMC and that U S WEST no longer maintains the cable.  Complainants seek to have U S WEST “. . . required to reinstall [sic] its position as service and maintenance provider to all the potential telephone users within the Hi Country Complex.”�  The other portion of the complaint essentially alleges that CMC is providing telecommunications services without authorization from this Commission.  If either of these allegations are upheld, the Commission may order some relief.  The fact that the relief may have some affect on persons not party to this complaint does not make them indispensable parties under Rule 19.�


The second ground for the Motions for Summary Judgment is that the Complainants do not represent all the homeowners within the condominium complex involved in this proceeding.  Com-plainants concede as much.  This Commission has never required an individual consumer with a complaint to represent the interests of all similarly situated consumers.  Therefore this argument does not state grounds for granting summary judgment.  


Finally, U S WEST and CMC claim that various statutes of limitations either for contract or tort, § 13-80-101(a) or (c), C.R.S., prevent the bringing of this action.  Both of those statutes indicate a three-year time limit for the bringing of claims.  However, Complainants note that statutes of limitations do not begin to run until the injured party becomes aware of its claim.  Affidavits attached to the response indicate that at least some of the Complainants did not become aware of the sale of the cable until well within the three-year period of time for the filing of the action.  Therefore the statutes of limitations do not provide grounds for granting summary judgment.


The order below sets the matter for both a prehearing conference and a hearing.  It appears that a prehearing con-ference would be productive in that many, if not all, of the factual matters which underlie this complaint are not disputed.  The main focus of the prehearing conference will be to determine what facts are disputed and what facts are not disputed.  It may be that the case could be entirely heard upon a stipulated record.


On February 10, 1997 Gorsuch Kirgis, L.L.C., Dudley Spiller, and Andrew Cohen (collectively “Gorsuch Firm”) filed their Motion For and Notice of Withdrawal of Counsel.  By this motion the Gorsuch Firm seeks to withdraw as counsel of record for the Complainants.  Good grounds having been shown the Motion should be granted.


order


It Is Ordered That:


The Motion for Summary Judgment filed August 27, 1996 by U S WEST Communications, Inc., and the Verified Motion for Summary Judgment filed September 18, 1996 by Condominium Management Company are denied.


The matter is set for a prehearing conference as follows:


DATE:	April 2, 1997


TIME:	1:00 p.m.


PLACE:	Commission Hearing Room�	1580 Logan Street�	Office Level 2�	Denver, Colorado


The matter is set for hearing as follows:


DATE:	April 23 and 24, 1997


TIME:	9:00 a.m.


PLACE:	Commission Hearing Room�	1580 Logan Street�	Office Level 2�	Denver, Colorado


The Motion for Withdrawal of Counsel filed February 12, 1997 is granted.


This Order shall be effective immediately.
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____________________


Bruce N. Smith


Director
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� Amended complaint, paragraph 5.


� This case is no different than any other proceeding before the Commission where a party alleges unauthorized operations.  The unauthorized operations may be financially beneficial to third parties in the form of lower rates and charges, but an enforcement action brought against the unauthorized provider does not require that the beneficiary of unauthorized operations be joined as parties to the proceeding.
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