Decision No. R97-205-I


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 96S-331T


the investigation and suspension of tariff sheets filed by u s west communications, inc., with advice letter no. 2617, regarding tariffs for interconnection, local termination, unbundling, and resale of services.


interim order of�administrative law judge�william j. fritzel�  rULING ON motions to compel,�AND GRANTING MOTION FOR PROTECTIVE ORDER. 


Mailed Date:  March 4, 1997


statement


On February 3, 1997, U S WEST Communications, Inc. (“U S WEST”), filed a Motion to Compel AT&T Communications of the Mountain States, Inc.’s (“AT&T”) and MCImetro Access Transmission Services, Inc.’s (“MCImetro”) responses to U S WEST’s first set of data requests and requests for production of documents.  U S WEST states that AT&T and MCImetro object to producing information relating to two categories:  (1) actual cost experi-ence of AT&T and MCImetro; and (2) information that AT&T and MCImetro contend would require a special study in order to produce the requested information.


U S WEST argues that the actual cost experience of AT&T and MCImetro is relevant to the subject matter in the instant proceeding and is reasonably calculated to lead to admissible evidence.  U S WEST contends that it needs the cost information to test the assumptions underlying the “Hatfield Model” that AT&T MCImetro are sponsoring in this proceeding.  U S WEST requests that the Commission compel AT&T and MCImetro to answer discovery request nos. 2, 3, 4, 25, 26, 27, 28, 29, 33, 34, 36, 37, 38, 39,.40, 41, 42, 43, 45, 46, 47, 48, 49, 53, 58, 61, 62, 72, 73, 74, and 75.  All of these discovery requests seek the actual cost experience of AT&T and MCImetro.


U S WEST also requests that the Commission compel responses to U S WEST’s data request nos. 44, 60, 77, 80, 81, 82, and 88.  AT&T and MCImetro object in part on the grounds that a special study is required to provide the information sought by U S WEST.


On February 18, 1997, AT&T filed a response to the motion. On the same date, MCImetro filed a “concurrence”, joining in the response of AT&T.


AT&T states that U S WEST’S motion to compel with respect to data request nos. 44, 60, 77, 80, 81, 82 and 88 is moot, since AT&T served supplemental responses to the data requests on February 19, 1997. 


AT&T objects to US WEST’s data requests that relate to AT&T’s actual cost experience on the grounds of relevancy. AT&T correctly asserts that the focus of the instant investigation docket concerns U S WEST’ proposed costing and pricing of inter-connection and other elements concerning the use of the local exchange network. This docket does not involve an investigation into interexchange carriers markets, costing and pricing. AT&T also asserts that the Hatfield Model does not rely upon long distance cost experience of interexchange carriers.  


Discovery must have relevancy to the issues of a case. Kerwin v. District Court, 649 P. 2d 1086 (Colo. 1982). It is found that the actual costing experience of AT&T and MCImetro, requested by U S WEST in data request nos. 2,, 3, 4, 25, 26, 27, 28, 29, 33, 34, 36, 37, 38, 39, 40, 41, 42, 43, 45, 46, 47, 48, 49, 53, 58, 61, 62, 72, 73, 74, and 75 is not relevant to the subject matter of this proceeding, and unlikely to lead to admissible evidence. Accordingly, the motion to compel will be denied.  


On February 4, 1997, Colorado Payphone Association (“CPA”) filed a Motion to Compel U S WEST to respond to inter-rogatories and requests for production of documents.  CPA states that it served its first set of data requests to U S WEST on January 3, 1997.  On  January 10, 1997, CPA served its second set of data requests upon U S WEST.  CPA states that “U S WEST has failed to provide any meaningful response to either set of dis-covery propounded by CPA.” CPA also requests an extension of time of 20 days after responses to discovery are received to file testimony. The request for an extension of time will be denied at this time since there are insufficient grounds stated for the need for an extension.


On February 18, 1997, U S WEST filed a response and request for protective order. U S WEST objects to portions of the first set of data requests since the information requested is commercially sensitive and proprietary information.  U S WEST objects to portions of the second set of data requests, contend-ing that the information requested, particularly data concerning non-PAL cost studies,( Request Nos. 8 and 21) is not reasonably calculated to lead to the discovery of admissible evidence. It is found that the motion of U S WEST for a protective order states good cause, and therefore a protective order governing discovery will be entered. The motion to compel of CPA with respect to second data request nos. 8 and 21 is denied for the reason said requests are not relevant to the instant proceeding and unlikely to lead to admissible evidence. CPA’s motion to compel with respect to the remaining data requests is granted, subject to the attached protective order.


The Motion to Compel filed by CPA on February 4, 1997 will be granted except for data request nos. 8 and 21.


Order


It Is Ordered That:


The motion of U S WEST Communications, Inc., to compel responses by AT&T Communications of the Mountain States, Inc., and MCImetro Access Transmission Services, Inc., to U S WEST Communications, Inc.’s first set of data requests and requests for production of documents is denied.  


The Motion to Compel U S WEST Communications, Inc., to Respond to Interrogatories and Requests for Production of Documents filed by Colorado Payphone Association is granted except as to CPA’s Second Data Request, Nos. 8 and 21.  U S WEST Communications, Inc., shall provide data responses to Colorado Payphone Association within 15 days of the effective date of this Interim Order.


The Motion of U S WEST for a protective order is granted. CPA’s discovery request is governed by the attached Protective Order. 


The motion of CPA for an extension of time to file testimony is denied.


This Order is effective immediately.
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