Decision No. R97-179


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 97M-024CY


public utilities commission of the state of colorado,��		complainant,��v.��trailerco, inc., d/b/a weland express,��		respondent.


recommended decision of�administrative law judge�ken f. kirkpatrick�assessing civil penalty


Mailed Date:  February 20, 1997


Appearances:��Jonelle Poley of the Staff of the Commission; and��Erich P. Weland, President, Trailerco, Inc.


statement


This proceeding was instituted by the issuance of Civil Penalty Assessment Notice (“CPAN”) No. O-J-026, on December 4, 1996.  By order and notice dated January 16, 1997, the matter was set for a hearing to be held on February 10, 1997 at 2:00 p.m. in a Commission hearing in Denver, Colorado.


At the assigned place and time, the undersigned called the matter for hearing.  During the course of the hearing, Exhibits 1 through 3 were identified, offered, and admitted into evidence.  At the conclusion of the hearing, the matter was taken under advisement.


In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.


Findings of fact


Trailerco, Inc., doing business as Weland Express (“Tailerco”), is the Respondent in this proceeding.  It is a property carrier by motor vehicle under § 40-16-101(6.5), C.R.S.  Under Commission Rules, 4 Code of Colorado Regulations 723-33-3.2, Trailerco is required to have proof of cargo insurance on file with this Commission.


Trailerco’s insurance was canceled effective July 19, 1996.  Trailerco obtained new cargo insurance effective August 2, 1996.  Respondent had no proof of cargo insurance on file with this Commission on the 13 days between July 19, 1996 and August 1, 1996 inclusive.


Respondent admits liability for the violations alleged.  In mitigation, Respondent is a small operator whose 100-percent owner is often required to be out on the road driving, including times at issue in this proceeding.  When Respondent became aware that its cargo insurance was being canceled, it made bona fide attempts to obtain cargo insurance from three carriers through its insurance broker.  In fact, one insurance carrier originally committed and then declined to issue the required insurance.  See Exhibit 3.  Respondent was finally able to obtain insurance with Canal Insurance Company effective August 2, 1996. Respondent notes that this is its first lapse in cargo insurance in seven years of business.


discussion


Respondent has admitted that it had no proof of cargo insurance on file for the dates in question.  When Respondent’s principal became aware that cargo insurance was being canceled, he acted expeditiously to attempt to rectify the situation and successfully did so, although there was a gap in coverage.  Respondent attended the hearing in order to explain the circum-stances surrounding the lapse of coverage.


The penalty for no proof of cargo insurance on file is up to $100 per day.  See 4 Code of Regulations 723-31-40.4.8.  However, in consideration of the mitigating circumstances above, the undersigned assesses a penalty for the cargo insurance viola-tions in the amount of $50 per incident for a total of $650.


In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.


�
order


The Commission Orders That:


Trailerco, Inc., doing business as Weland Express, Commerce City, Colorado, is assessed a civil penalty in the amount of $650 for the violations set forth above.  Trailerco, Inc., shall pay this amount within ten days of the effective date of this Order.


This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  


As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.


If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.


If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded
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