Decision No. R97-166


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 96M-462CP


public utilities commission of the state of colorado,��		complainant,��v.��colorado transportation services, inc., d/b/a american cab company of denver, inc.,��		respondent.


recommended decision of�administrative law judge�arthur g. staliwe


Mailed Date:  February 18, 1997


Appearances:��Victoria Mandell, Assistant Attorney General on behalf of the staff; and��Duane Kamins, Esq., Denver, Colorado, on behalf of Colorado Transportation Services, Inc.


statement of the case


By civil penalty issued October 11, 1996, the staff of the Commission alleges that on September 7, 1996, one of Colorado Transportation Services, Inc.’s cabs refused to provide service in Denver, Colorado.  Pursuant to notice, the matter came on for hearing on January 30, 1997 before Administrative Law Judge (“ALJ”) Arthur G. Staliwe.  Pursuant to the provisions of § 40-6-109, C.R.S., ALJ Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.


findings of fact


Based upon all the evidence of record, the following is found as fact:


Respondent Colorado Transportation Services, Inc., doing business as American Cab Company of Denver, Inc. (“American Cab Company”), is a certificated common carrier authorized to provide taxi service in and about the Denver metropolitan area.  As pertinent to this case, on September 7, 1996, a driver by the name of Kenneth Andrews was the driver of cab no. 258, a part of the American Cab Company fleet.


On the evening of September 7, 1996, Mr. Andrews was at Denver International Airport (”DIA”)on the fifth level waiting his turn to pick up passengers.  He eventually found himself at, or near, the front of the line, and cab starters employed by the airport directed a group of four passengers to his cab.  While the evidence in this matter is disputed, three separate witnesses employed by the airport (or its service con-tractor) all testified that while Mr. Andrews was willing to accommodate the group, he insisted that the four adults (two men, two women) sit together in the rear seat of his cab, a seat designed to accommodate three adults.  Mr. Andrews was requested by Mr. Thomas Schotts, landside operations agent at DIA, Mr. Michael Johnson, DIA cab starter, and Ms. Tisha Fisher, DIA cab starter supervisor, to remove what has variously been described as some papers or a file folder from the right front seat of his vehicle to accommodate one of the four adults.  The testimony of the various DIA employees is uniform, and it is found that Mr. Andrews refused to remove some papers from his front seat to accommodate a passenger, instead insisting that if the four adults did not wish to ride in the backseat they would have to take another cab.  As a result of Mr. Andrews’ constructive refusal to provide the available seating space so that four adults could be reasonably accommodated in his vehicle, the airport authorities were compelled to find another cab for the group to use, and directed Mr. Andrews to leave Level 5.


The testimony of Mr. Robert Laws, transportation representative for the Commission, establishes that American Cab Company has received two prior written warnings, as well as a separate civil penalty assessment notice, for its drivers refus-ing to provide service.  See Decision No. R96-1187, November 8, 1996.


discussion


While some of the evidence in this matter is disputed by Mr. Andrews, the uniform testimony of Messrs. Schotts and Johnson, and Ms. Fisher all establish that Mr. Andrews’ constructively refused to provide adequate seating space so that a group of four adults traveling together could be reasonably accommodated in his cab, thus compelling the group to utilize another taxi.  Given that the competent evidence of record estab-lishes that the seating capacity for a vehicle like cab no. 258 only provides for three adults in the backseat, and that cab no. 258 had a right front passenger seat that could reasonably be made available, staff’s conclusion that Mr. Andrews construc-tively refused to provide service to the group is well founded.  And, given that this is not the first time this has happened in American Cab Company’s fleet, this office is left with no choice but to impose the $400 penalty assessment sought by staff.


order


The Commission Orders That:


Colorado Transportation Services, Inc., doing business as American Cab Company of Denver, Inc., is hereby directed to pay the sum of $400 to the Public Utilities Commis-sion within ten days of the effective date of this order.


This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  


As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.


If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.


If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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