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public utilities commission of the state of COLORADO,��		complainant,��v.��shanna livengoOd, d/b/a 5 f livestock relocation,��		respondent.


recommended decision of�administrative law judge�arthur g. staliwe


Mailed Date:  February 24, 1997


statement of the case


By civil penalty assessment notices issued December 4, 1996, staff of the Commission alleges that Shanna Livengood, doing business as Lazy 5 F Livestock Relocation failed to have proper insurance on file for the period August 28, 1996 through September 5, 1996 inclusive, and requests penalty assessments totaling $4,500.  Pursuant to notice, the matter came on for hearing on January 27, 1997 before Administrative Law Judge (“ALJ”) Arthur G. Staliwe.  Pursuant to the provisions of § 40-6-109, C.R.S., ALJ Staliwe now transmits to the Commission, the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.


findings of fact


Based upon all the evidence of record, the following is found as fact:


Shanna Livengood, doing business as Lazy 5 F Live-stock Relocation is a sole proprietor operating a livestock haul-ing business out of New Raymer, near Colorado’s border with Wyoming and Nebraska.  The testimony of Ms. Livengood indicates that she is apparently engaged in the interstate transportation of livestock, with uncertain or intermittent intrastate move-ments.  As pertinent to this case, Ms. Livengood was paying for insurance on a bimonthly basis, had a premium billing inadver-tently sent to her insurance broker in Littleton instead of her home in Weld County, and as a result appeared to be without insurance. However, as indicated on Exhibit No. 4, Ms. Livengood (now Shino) was paying for insurance during the period in ques-tion.  Further, the unrebutted testimony of respondent is that on August 22, 1996, she removed her vehicle from the streets and highways of the Sate of Colorado, parking her cattle trailer and performing maintenance on the tractor.  Both tractor and trailer remained off the streets and highways of the State of Colorado until September 10, 1996.  During this period respondent refused a load of cattle bound for Nebraska.  There is no evidence of record indicating any intrastate transportation during the period in question.


discussion


Given the testimony of Ms. Livengood, particularly with regard to interstate operations, and also the fact that she was not operating upon the streets and highways of the State of Colorado from August 22, 1996 through September 10, 1996, there is a significant question of whether civil penalties lie in this case.  If Ms. Livengood operates exclusively in interstate com-merce, then this Commission has no jurisdiction to issue civil penalties at all.


More problematic is the question of whether someone who is not operating for a period of time can still be found liable for failure to have insurance.  It should be noted that pursuant to § 40-16-101(6.5), C.R.S., a property carrier by motor vehicle is defined as any person who transports the property of others for compensation in intrastate commerce upon the public highways of this state, except for towing carriers.  The evidence in this matter establishes that respondent was not transporting the prop-erty of others in intrastate commerce during the period in question.  Accordingly, it appears that the civil penalty assess-ment notices in this matter must be dismissed.


�
order


The Commission Orders That:


Civil Penalty Assessment Notice Nos. O-J-024 and O-J-025 are dismissed, since Shanna Livengood, doing business as Lazy 5 F Livestock Relocation was not operating upon the streets and highways of the State of Colorado during the period in question, and thus had no obligation to have insurance in effect.


This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  


As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.


If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.


If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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