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Mailed Date:  February 11, 1997


Appearances:  Phil Smith, on behalf of Staff of the Commission; and


Richard Bara, Esq., on behalf of Respondents Charles W. and Susan A. Anfield, doing business as Estes Park Taxicab.





STATEMENT


This proceeding was initiated by the issuance of Civil Penalty Assessment Notice (“CPAN”) No. R-G-17 on October 7, 1996.  The CPAN was issued by Gary Gramlick on behalf of Staff of the Commission, to Respondents Charles W. and Susan A. Anfield, doing business as Estes Park Taxicab (“Estes Park Taxi”).  It alleged one violation of Rule 25(f) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, failure to file a 1995 annual report by April 30, 1996.  The date of the alleged violation was October 3, 1996.


On January 16, 1997, the Respondent filed a document denominated “Motion to Consolidate/Rule 60(b) Motion to Vacate Default Judgment and for Other Relief/Request for Shortened Response Time.”  That motion sought to consolidate this docket with Case No. AR95-15, which had become the subject of Commission action in Docket No. 96M-447CP.


The matter came on for hearing as scheduled on January 23, 1997, before Administrative Law Judge Lisa D. Hamilton-Fieldman.  Legal arguments on the motion to consolidate and the Rule 60(b) motion were permitted, after which both motions were denied.  Staff offered the testimony of Phil Smith, Supervisor of the Transportation Rate Unit, and Exhibits 1 and 2, which were admitted without objection.  The Respondent offered the testimony of Charles Anfield and Exhibit A was admitted into evidence.


Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge hereby transmits to the Commission, the record of this proceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order.


findings and conclusions


The Respondent sought to reopen Case No. AR95-15, in which the Respondent’s operating authority was revoked for failure to file its 1995 annual report, and then to consolidate that reopened proceeding with the present docket.  Both motions were denied at hearing, and that denial is hereby affirmed.  The Respondent’s attempt to invoke Rule 60(b) of the Colorado Rules of Civil Procedure (“C.R.C.P.”) was premised on the argument that there is nothing comparable to a motion for new trial in the statutes or rules governing the Commission, and that People’s Natural Gas Division v. Public Utilities Commission, 626 P.2d 159 (Colo. 1981), stands for the proposition that where there is no such analogous provision, a party before the PUC is entitled to seek recourse in the C.R.C.P.


The Administrative Law Judge agrees that there is dicta in People’s Natural Gas to the effect that the Commis-sion’s proceedings for rehearing, reargument, and reconsideration (“RRR”) are analogous to proceedings under Rule 59 C.R.C.P.  However, there is nothing in either People’s Natural Gas or the Administrative Procedures Act, § 24-4-101 et seq., C.R.S., which requires administrative agencies to have procedural rules com-parable to the C.R.C.P. or to apply the C.R.C.P. in the absence of such provisions.


For the sake of resolving this motion, however, even assuming that there were such a requirement, § 40-6-112, C.R.S., concerning alteration or amendment of Commission decisions, is a provision comparable to Rule 60(b).  It allows the Commission to “rescind, alter, or amend any decision made by it,” and relief very similar to the power of civil courts to vacate certain of their judgments pursuant to Rule 60(b).  In Docket No. 96M-447CP, the Respondent fully availed itself of the opportunity to seek review under § 40-6-112, C.R.S.:  That docket includes both an original Commission decision on the issue and a decision on RRR.  Neither the fact that the Respondent is dissatisfied with that decision nor the fact that the Commission’s decisions in that docket were not unanimous justifies providing the Respondent with another bite of the proverbial apple.  The motion to vacate is therefore denied, and the motion to consolidate is consequently denied as moot.


Turning to the substance of the CPAN, there was no dispute in the evidence that the Respondent’s PUC authority was revoked on August 15, 1996, that the Respondent did not file exceptions to that decision, and, as discussed above, that Respondent’s attempts to collaterally attack the revocation were unsuccessful.  If the CPAN had cited a violation date prior to the date of the revocation, there was sufficient evidence in the record to support a finding that the Respondent committed the rules violation.  (Because that is not the case here, the Administrative Law Judge does not address the double jeopardy question of whether both civil penalties and revocation can be imposed for the same violation.)  However, the Respondent had no duty to provide a 1995 annual report on October 3, 1996, because its operating authority had been revoked nearly six weeks prior to that date.  The Commission does not have jurisdiction to require annual reports of companies which do not hold or operate Commission authority.  As of October 3, 1996, that was the status of the Respondent.  The Administrative Law Judge therefore con-cludes that the allegation must be dismissed.


ORDER


THE COMMISSION ORDERS THAT:


The Respondent’s Motion to Vacate Default Judgment in Case No. AR95-15 and its Motion to Consolidate Case No. AR95-15 with Docket No. 96M-499CP are denied.


The allegation in Civil Penalty Assessment Notice No. R-G-17 is dismissed for lack of jurisdiction and Docket No. 96M-499CP is closed.


This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  


As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.


If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.


If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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