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I. statement

This complaint was filed on December 23, 1996, and the Commission issued its Order to Satisfy or Answer on January 7, 1997.  On January 17, 1997, U S WEST Communications, Inc. (“U S WEST”), filed its Motion to Dismiss.  On January 29, 1997, Complainant Evolving Systems, Inc. (“ESI”), filed its Response to Motion to Dismiss.

For the reasons set forth below, the Motion to Dismiss should be denied.

This complaint involves ESI’s attempt to purchase from U S WEST the exclusive right to use the 802 phone prefix for all phone numbers in its four Denver area offices.  The complaint sets forth a number of service problems commencing from the beginning of this attempt in May of 1996 through and including the date of the filing of the complaint.  In addition, ESI states that U S WEST has been billing it $9,000 per month.

In its Motion to Dismiss, U S WEST generally alleges that while there have been some problems that U S WEST was responsible for at the outset, it has corrected them.  It says that any other problems are due to actions of other individuals.  In support of this motion, it attaches two affidavits.  The affi-davit of William Acker indicates that “AT&T”
 told Acker sometime around June of 1996 that AT&T had not yet programmed the 802 prefix into their equipment.  The affidavit of Arlene Bosh states that when the 802 prefix was initiated, all vendors were notified of the new prefix.  U S WEST thus concludes that it has satisfied the complaint and seeks dismissal.

In its response to the Motion to Dismiss, ESI states that the complaint asserts that problems persist with the 802 service, and that U S WEST is responsible for these problems.  It contends that a factual dispute therefore exists and the matter cannot be dismissed prior to a hearing.  ESI also states numerous other arguments which need not be addressed.

Generally, the undersigned agrees with ESI.  The com-plaint alleges that U S WEST has not rendered just and reasonable service in connection with its offering of the 802 prefix and seeks all relief which the Commission may grant.  As ESI notes in its response to the Motion to Dismiss, this includes reparations for periods when just and reasonable service was not being rendered.  The affidavits provide an insufficient basis upon which to dismiss the complaint.

The Motion to Dismiss should be denied, and U S WEST should file an answer within seven days of the effective date of this Order.

II. order

It Is Ordered That:

The Motion to Dismiss filed January 17, 1997 by U S WEST Communications, Inc., is denied.

U S WEST Communications, Inc., shall file an answer within seven days of the effective date of this Order.

This Order shall be effective immediately.
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____________________

Bruce N. Smith

Director



THE PUBLIC UTILITIES COMMISSION
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________________________________
Administrative Law Judge
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� The exact corporate entity is not defined.
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