Decision No. R97-113


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 96A-342E


in the matter of the application of public service company of colorado for a certificate of public convenience and necessity, or for a determination that no certificate of public convenience and necessity is required for the pawnee turbine blade project.


RECOMMENDED decision of�administrative law judge�william J. fritzel�finding that no certificate of public convenience and necessity is required for the pawnee turbine blade project


Mailed Date:  January 31, 1997


Appearances:��Mark A. Davidson, Esq., Denver, Colorado, for Public Service Company of Colorado;��Jeffrey G. Pearson, Esq., Denver, Colorado, for the Colorado Independent Energy Association;��Karl F. Kummli, III, Boulder, Colorado, for the City of Boulder;��Mana L. Jennings-Fader, Assistant Attorney General for the Staff of the Colorado Public Utilities Commission; and��Elizabeth A. Wendel, Assistant Attorney General for the Colorado Office of Consumer Counsel.


statement of the case


On July 29, 1996, Public Service Company of Colorado (“Public Service”) filed this application for a certificate of public convenience and necessity or for a determination by the Commission that no certificate of public convenience and necessity is required for the turbine blade upgrade project at the Pawnee generating station.  Public Service filed the instant application in compliance with Commission Decision No. C96-669 (July 2, 1996) which ordered that Public Service file the application.


Notices of Intervention were filed by the Colorado Office of Consumer Counsel (“OCC”), the Colorado Independent Energy Association (“CIEA”), the Colorado Office of Energy Conservation (“OEC”), the City of Boulder (“Boulder”), and the Staff of the Colorado Public Utilities Commission (“Staff”).


The application was scheduled for hearing for November 21, 1996, at which time the hearing was held.  Testimony was received from witnesses and Exhibits A through I were marked for identification and admitted into evidence.  A stipulation between Public Service and the OCC was marked as Exhibit E and admitted into evidence.  The parties were granted until December 11, 1996 to file statements of position.  Statements of Position were filed by Public Service, CIEA, Boulder, and Staff.  At the conclusion of the case, the matter was taken under advisement.


Pursuant to § 40-6-109, C.R.S., the record of the hearing along with a written recommended decision are transmitted to the Commission.


Findings and conclusions of law


By this application, Public Service seeks a determina-tion from the Commission that no certificate of public conven-ience and necessity is required for the Pawnee turbine blade project at the Pawnee electric generation station of Public Service, or in the alternative, a certificate of public con-venience and necessity.  Public Service plans to replace the turbine blades at the generation station during a planned overhaul shutdown beginning in February, 1997.  The blade project encompasses the installation of new blades which are technically superior to the original blades.  In addition to the new blades, the project will include diaphragms, modification to the nozzle box, and an upgrade of the turbine control system.


On February 1, 1996, Public Service entered into a contract with General Electric (“GE”) for the manufacture of the replacement equipment.  The total estimated cost of the proj-ect, including the installation of new turbine controls is $11,761,000. The cost of the turbine blade portion of the project is $10,758,000, and the cost of the turbine controls is $l,003,000. (Direct testimony of Public Service witness, Thomas G. Wos, Exhibit B, Page 7.). The turbine control portion of the project is not a part of the instant application. Public Service has paid $2,050,000 to GE as of June 1996.  Under the terms of the contract, GE guarantees that there will be a 2.12 percent improvement of the stations heat rate and an increase in capacity of 14MW. This guarantee is based on test data of GE. The contract allows Public Service to withhold 10 percent of the purchase price pending the meeting of the performance guarantees.  On February 20, 1996, Public Service notified the Commission that it intended to start the project during the planned overhaul of the plant (Exhibit A, JCJ-1).  On May 2, 1996, Public Service included in its Rule 18 filing, its plan for the Pawnee turbine blade project.  Public Service believes that the Pawnee turbine blade upgrade will improve the operating efficiency of the plant.  It is anticipated that the upgrade will result in an improved heat rate, improved sustained performance, reduction of time between turbine overhauls, and lower operation and maintenance costs at the station.  It is also anticipated that the upgrade will result in the addition of 16 MW to the station’s total capacity.  Public Service anticipates that there will be  significant production cost savings by completing the project in 1997 (see Exhibit A JCJ2), and a benefit to the ratepayers of approximately $850,000 annually as a result of a reduced revenue requirement attributable to savings due to lower operating costs. ( Exhibit A, JCJ-3)  


Public Service believes that the Pawnee turbine blade project does not require a certificate of public convenience and necessity since this project should be considered routine main-tenance in the normal course of business.  Public Service states that the original turbine blades, dating from the construction of the plant in the 1970s, will have to be replaced during the scheduled overhaul in the year 2004. Public Service believes that it is prudent to pursue this project during the scheduled 1997 maintenance overhaul shutdown of the station, rather than wait until the next scheduled overhaul.


CIEA contends that the Commission’s Integrated Resource Planning (“IRP”) Rules, 4 Code of Colorado Regulations 723-21, effective July 30, 1996, apply to the Pawnee turbine blade upgrade project. CIEA argues that the addition of 16 MW is a supply side resource, which can only be acquired by Public Service through the competitive resource acquisition process.  CIEA also contends that a certificate of public convenience and necessity is required since the turbine blade project is, in effect, an extension of Public Service’s existing plant since the project will increase generation capacity. CIEA believes that Public Service has failed to establish that the present and future requirements of its customers require the addition of 16mw.   CIEA argues that Public Service has failed to meet its burden of establishing that the upgrade is required for its customers.


Boulder also argues that a certificate of public con-venience and necessity is required for Public Service to proceed with the Pawnee turbine blade project.  Boulder believes that Public Service has not met its burden of establishing that the public convenience and necessity requires the Pawnee Project.  Boulder also believes that the turbine blade upgrade is subject to the new IRP Rules and must undergo the competitive bidding process.  Boulder also contends that since it is anticipated that the capacity at the Pawnee Generation Station would be increased upon completion of the project, there would be a modification of qualifying facility (“QF”) energy payment rates, resulting in reduced payment rates to QFs since the Pawnee 1 Generation Station acts as a benchmark for the determination of avoided cost payments to QFs.  Boulder believes that this is impermissible under the Commission order in Decision No. C84-273, and also by federal law.


Staff does not oppose the Pawnee turbine blade project.  Staff believes that the project will improve the heat rate and reduce the operating and maintenance costs which  would result in savings to the ratepayers.  Staff, however, is concerned about risks of performance and project costs, and the lack of test data for certain applications of the new technology. Staff witness Saeed Barhaghi testified that there exists no test data for the designs of the steam path in the high pressure (“HP”) and intermediate pressure (“IP”) sections of the turbine, part of the design for the upgrade project. (Exhibit D, Page 7)  Without this data, there can be no assurance that the project will result in the anticipated performance of the turbine.  Staff believes that in the event the upgrade does not result in the improvements as anticipated by GE and Public Service, Public Service and not ratepayers should bear the risk of failure to meet the anticipated performance.  In order to protect ratepayers of Public Service, Staff recommends that:


First, the Commission (a) should require ratebasing of the capitalized cost, (b) should cap recovery at 10,758,000 for the turbine blade project and at $1,003,000 for the electronic control panel, and (c) should not allow any cost to be expensed.


Second, the Commission should require PSCo’s share-holders to bear the risk of non-performance of the turbine blade project as follows:


	(a)	If there is an availability loss at Pawnee caused by failure of the new technology, PSCo share-holders should pay the incremental cost of purchasing the replacement power;


	(b)	If there is a failure to achieve the performance promised in PSCo’s testimony [of Thomas G. Wos, Exhibit B, pp.3-5, i.e., effective heat rate improvement of 2.6 percent over the long term; an increase of 16 MW in capacity; reduction in maintenance, operation, and future capital costs; and decrease in probability of availability  losses due to catastrophic failures] at initial start-up after installation of the turbine blade project, PSCo shareholders should pay the difference between the promised performance and the actual performance, less any amount retained by PSCo under its contract with GE; and 


	(c)	If there is a failure to sustain the performance promised in Public Service’s testimony [of witness Wos] over the long term following initial start-up, PSCo shareholders should pay the difference between the promised performance and the actual per-formance.  


(Staff’s statement of position pp. line 10.)


Staff does not believe that the new IRP Rules effective July 30, 1996 are applicable to the Pawnee upgrade project since the new rules were not in effect at the time of the initiation of the project and notification to the Commission.  Staff also contends that it is not necessary for a certificate of public convenience and necessity to be issued.


On November 14, 1996, Public Service and the OCC filed a stipulation with the Commission. The stipulation, admitted into evidence as Exhibit E, states in summary that the OCC takes no position with respect to whether or not a certificate of public convenience and necessity is required for the upgrade project.  However, if the certificate is required, the OCC has no objection to the grant of a certificate.  The OCC and Public Service agree that neither party is prevented from asserting their respective positions concerning the prudency of the investment of Public Service in the project in a different proceeding. Public Service agrees that it shall not release funds retained under the terms of the performance guaranty portion of the contract to GE pending  satisfactory completion of the work and performance guarantees of the contract.  All construction funds legally retained by Public Service shall be reflected as a reduction in the capital expenditures ultimately placed into rate base. Public Service agrees to submit the performance guarantee test results to the OCC.


The evidence of record in this proceeding supports the position of Public Service that no certificate of public con-venience and necessity is required for the Pawnee turbine blade upgrade project.  The evidence establishes that the project is one of routine maintenance for the purpose of upgrading the turbine to today’s available technology which in turn will provide for a more efficient generation station.  The testimony of Public Service witnesses establish that the turbine blades have undergone wear and would have to be replaced no later than the next scheduled overhaul in the year 2004. Replacement of the turbine blades in the scheduled overhaul of February 1997, should result in lower operating and maintenance costs and provide immediate benefit to ratepayers now, rather than in the future.  The addition of 16 MW capacity is not the objective of the turbine blade project, but rather a result of increased efficiency of the conversion of steam energy to electricity.  Thus it is found that the project is necessary in the ordinary course of Public Service’s business.


The arguments of CIEA and Boulder to the effect that the turbine blade upgrade project should be subject to the IRP process pursuant to the new rules, is rejected.  The new IRP Rules became effective on July 30, 1996.  The evidence of record establishes that Public Service first began to inquire about the feasibility of installing the new turbine blades in 1995.  The record further establishes that Public Service entered into a contract with GE for the manufacture and installation of the blades on February 1, 1996.  Public Service then notified the Commission soon thereafter of the project and filed the instant application prior to the effective date of the new rules.  Administrative Agency Rules have prospective application.  The State Administrative Procedure Act (“APA”), § 24-4-101, C.R.S., et seq., applies to the Commission’s Rules and Regulations, with some exceptions pursuant to § 40-2-108, C.R.S.  Section 24-4-102(15), C.R.S., states:


	(15)	“Rule” means the whole or any part of every agency statement of general applicability and future effect implementing, interpreting, or declaring law or policy or setting forth the procedure of practice requirements of any agency. “Rule” includes “regulation”. (emphasis added)


In Decision No. C96-1112, adopted on October 16, 1996, (Exhibit F) the Commission found that the new IRP Rules could not be applied in the Hayden generation station case, since to do so would be retroactive and prohibited by law.


The recommendation of Staff that ratepayers should be protected in the event that the turbine blade upgrade project, which uses unproven technology, does not perform up to expecta-tions is persuasive and should be adopted.


Pursuant to § 40-6-109, C.R.S., it is recommended that that the Commission enter the following order.


order


The Commission Orders That:


The application of Public Service Company of Colorado for a determination that no certificate of public con-venience and necessity is required for the Pawnee turbine blade project is granted.


The recommendations of Staff concerning ratepayer protection contained in the direct testimony of Staff witness Saeed Barhaghi (Exhibit D) and the Statement of Position of Staff filed on December 11, 1996 are adopted.


	A.	Public Service shall ratebase the capitalized cost of the project.


	B.	Recovery for the turbine blade project is capped at $10,758,000 for the turbine blade project and at $1,003,000 for the electronic control panel.


	C.	Public Service shall not expense any cost.


	D.	If there is an availability loss at Pawnee generation station caused by failure of the new turbine blade technology, Public Service shareholders shall pay the incremental cost of purchasing the replacement power.


	E.	In the event that there is a failure to achieve the performance promised in the testimony of Public Service witness Thomas G. Wos (Exhibit B, pp. 3-5) ie, that the effective heat rate will be improved 2.6 percent over the long term; an increase of 16 MW in capacity; reduction in maintenance, operation, and future capital costs; and decrease in probability of availability losses due to catastrophic failures,) at the initial start-up after installation of the turbine blades, the shareholders of Public Service shall pay the difference between the promised performance and the actual performance, less any amount retained by Public Service under its contract with GE.


	F.	In the event of a failure to sustain the performance promised in Mr. Wos’ testimony (Exhibit B, pp. 3-5) over the long term following initial start-up, the shareholders of Public Service shall pay the difference between the promised performance and the actual performance.


The Stipulation of Public Service Company of Colorado and the Colorado Office of Consumer Counsel attached to this recommended decision as Attachment A is accepted.


This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  


As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.


If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.


If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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