Decision No. R97-112


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 96A-510CP


application for authority to transfer a portion of certificate of public convenience and necessity puc no. 191 from boulder airporter, inc., d/b/a airporter commuter, inc., boulder, colorado, to boulder county airporter, inc., longmont, colorado, and for encumbrance of the certificate.


recommended decision of�administrative law Judge�ken f. kirkpatrick�granting transfer and encumbrance


Mailed Date:  February 3, 1997


Statement


This application was filed on November 27, 1996, and the Commission gave notice of it on December 2, 1996.  An intervention was timely filed by Golden West Commuter, LLC (“Golden West”) on January 2, 1997.


On January 13, 1997, Applicants filed their Motion to Dismiss.  As grounds for the motion, Applicants state that this application is a request to transfer only a portion of Certificate of Public Convenience and Necessity PUC No. 191, specifically that portion which permits:


Transportation of


passengers and their baggage


between all points in the County of Boulder, State of Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand.


Applicants note that page 1 of the application makes this clear.  There is no conflict between the authority sought to be trans-ferred and any authority held by Golden West.  Applicants concede that the Commission gave notice of this application as a transfer of the entire PUC No. 191.  However, Applicants state that there is a separate proceeding, Docket No. 95A-568CP, in which Transferor Boulder Airporter has sought to transfer all of PUC No. 191 except the portion which it sought to be transferred in this proceeding.  In their motion Applicants reaffirm and clarify that the scope of this application is limited to only a portion of PUC No. 191.


Golden West filed a Response to the Motion to Dismiss on January 27, 1997.  Golden West notes that in the past the Commission has allowed applications to be amended to conform with the notice.  Golden West further states that until there is an appropriate restriction on this application eliminating any possibility of a portion of PUC No. 191 which overlaps Golden West’s territory being transferred in this proceeding, then Golden West has standing as a matter of right.


Golden West is correct that the Commission has allowed Applicants to amend applications to conform the application with the notice.  Here, however, Applicants have made clear that the application is only for a small portion of PUC No. 191 which does not overlap any territory with Golden West.  Therefore the Motion to Dismiss will be granted and the application considered as it was filed.


As noted above, this application concerns a portion of PUC No. 191.  Applicant Boulder Airporter, Inc., doing business as Airporter Commuter, Inc., seeks to transfer that portion of PUC No. 191 to Boulder County Airporter, Inc.  In addition, the parties seek to have the transferred authority (including whatever certificate is eventually issued) encumbered for the entirety of the sale price, namely, $1.8 million, in accordance with the terms and conditions set forth in a security agreement executed by the parties.


A review of the verified application indicates that the Transferee will engage in bona fide common carrier operations under the authority being transferred; the Transferor has been engaged in, and now is engaged in, bona fide common carrier operations under the authority begin transferred; and no portion of the authority sought to be transferred has been abandoned or allowed to become dormant.


The authority sought to be transferred is a portion of PUC No. 191.  However, the Commission in a separate proceeding has authorized the transfer of the portion of PUC No. 191 not sought to be transferred to be transferred in this proceeding.  Therefore a split of the certificate is in the public interest.


�
The transfer at issue in this proceeding will not result in the common control or ownership of duplicating or overlapping operating rights.  The Transferee is fit, financially and otherwise.  The transfer is in the public interest, and the application should be granted.


In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.


order


The Commission Orders That:


Docket No. 96A-510CP, being an application of Boulder Airporter, Inc., doing business as Airporter Commuter, Inc., Boulder, Colorado, to transfer a portion of Certificate of Public Convenience and Necessity PUC No. 191 to Boulder County Airporter, Inc., Longmont, Colorado, is granted.  The authority authorized to be transferred in this proceeding is as follows:


Transportation of


passengers and their baggage


between all points in the County of Boulder, State of Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand.


Applicants are authorized to encumber the authority transferred in this proceeding in the amount of $1.8 million, to secure payment in accordance with the security agreement executed by the parties.  Applicants shall notify the Commission in writing of the full satisfaction of the above-stated indebtedness and release of the authorized encumbrance within ten days after it has been effected.


The Motion to Dismiss filed January 13, 1997 by the Applicants is granted.  The intervention of Golden West Commuter, LLC is dismissed.


Transferee shall cause to be filed with the Commission certificates of insurance as required by Commission rules.  Transferee shall also adopt the tariff of the Transferor which shall become that of the Transferee until changed according to law.  Transferee shall pay the vehicle identification fee.  Transferor shall file a terminating annual report from the 1st day of January to the effective date of this Order.  Applicants shall file an acceptance of transfer signed by both the Transferor and Transferee.  Operations may not begin until these requirements have been met.  If the Applicants do not comply with the requirements of this ordering paragraph within 60 days of the effective date of this Order then ordering paragraphs 1 and 2 above, which grant authority to the Transferee, shall be void, and the authority granted shall then be void.  On good cause shown, the Commission may grant additional time for compliance, if the request for additional time is filed within the 60 days.


 This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  


As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.


If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.


If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________


Bruce N. Smith


Director
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