Decision No. R97-96-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96F-520T 

palmer lake sanitation district,



complainant,

v.

burnup & sims of texas, inc., kelly cable corporation, and u s west communications, inc.,



respondent.

interim order of
Administrative Law Judge
lisa d. hamilton-fieldman
granting and denying motions to dismiss

Mailed Date:  January 29, 1997

I. STATEMENT, FINDINGS, AND CONCLUSIONS

This matter is before the Administrative Law Judge on each of the three Respondents’ Motions to Dismiss the Complaint, and Complainant Palmer Lake Sanitation District’s (“PLSD”) responses thereto.  Respondent Burnup & Sims’ and Respondent Kelly Cable Corporation’s motions are granted; Respondent U S WEST Communications, Inc.’s (“USWC”) motion is denied.

PLSD’s complaint alleges that the Respondents installed buried telephone cable directly above the Complainant’s sewer lines, thereby impeding the Complainant’s ability to service those lines and jeopardizing public health and safety.  Even assuming the facts to be as posited by the Complainant’s pleadings, and evaluating those pleadings in the light most favorable to the Complainant, Abts v. Board of Education, 622 P.2d 518 (Colo. 1980), the only connection Respondents Burnup & Sims and Kelly Cable have to a public utility is that they allegedly contracted to provide and/or provided service to USWC, including the disputed cable installation.  Neither Burnup & Sims nor Kelly Cable provide regulated utility service to the public, nor have they applied to the Commission to become such providers.  The Administrative Law Judge agrees with the Complainant that a public utility cannot insulate its activities from regulatory scrutiny simply by contracting with non-utility companies to perform those activities.  Mountain States Telephone & Telegraph v. Public Utilities Comm’n, 763 P.2d 1020 (Colo. 1988).  However, there is nothing in Mountain States Telephone & Telegraph that stands for the extremely broad proposition that simply contracting with a public utility to provide it a service transforms the contracting company into a public utility subject to the Commission’s jurisdiction.

On the other hand, USWC is clearly a public utility.  Complainant’s pleadings have alleged that USWC’s facilities and equipment were installed to USWC’s specifications in a manner which interfered with the Complainant’s ability to service its own facilities and to protect the public health and safety.  These alleged activities fall squarely within the Commission’s jurisdiction. §§ 40-4-101(1) and 40-4-106(1), C.R.S.  USWC argues that the Commission should nevertheless relinquish jurisdiction because the Commission cannot award or apportion damages and therefore could not resolve liability disputes between the Respondents if the Complainant prevails in this case.  The possibility of this hypothetical future litigation in another forum is simply not sufficient to justify dismissing the complaint from the forum best suited to hear it.

II. ORDER

A. It is Ordered That:

Respondent Burnup & Sims’ and Respondent Kelly Cable Corporation’s Motions to Dismiss are granted.

Respondent U S WEST Communications, Inc.’s Motion to Dismiss is denied.

This Order is effective immediately.
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Bruce N. Smith

Director
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