Decision No. R97-69


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 96M-552CP


in the matter of the application of parker suburban limousine for a hearing regarding the qualification of one or more vehicles as a luxury limousine.


recommended decision of�administrative law judge�ken f. kirkpatrick�granting application


Mailed Date:  January 22, 1997


Ron Parker and Sharon Parker, Commerce City, Colorado, Pro Se; and��Victoria Mandell, Assistant Attorney General, Denver, Colorado, for the Staff of the Commission.


Statement


This proceeding was instituted on December 13, 1996 when Applicants Ron and Sharon Parker, doing business as Parker Suburban Limousine (“Parker Limousine”) requested a hearing concerning the qualification of a vehicle as a luxury limousine.�  By order and notice of January 2, 1997, the matter was set for a hearing to be held on January 15, 1997 at 9:00 a.m. in a Commission hearing room in Denver, Colorado.


At the assigned place and time, the undersigned called the matter for hearing.  During the course of the hearing, Exhibits 1 through 3 were identified, offered, and admitted into evidence.  At the conclusion of the hearing, the matter was taken under advisement.


In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.


Findings of Fact


Parker Limousine provides luxury limousine service under the authority of Registration LL-534, issued December 4, 1995.  Approximately one year prior to hearing, a Safety and Enforcement Officer from this Commission was performing a routine safety inspection of Parker Limousine’s existing vehicle.�  In response to an inquiry from Ron Parker, the Safety and Enforcement Officer indicated that a four-door Dodge Mini-Van would be eligible for registration as a luxury limousine, assuming it met all other statutory requirements.  Indeed, from approximately September of 1995 through July of 1996, Staff was certifying four-door mini-vans as luxury limousines.  In July of 1996, Staff stopped so certifying four-door mini-vans.


In November of 1996, Parker Limousine purchased a four-door Dodge Mini-Van with an eye towards adding it to its luxury limousine fleet.  Parker Limousine paid a $2,000 down payment and approximately $1,850 in insurance premiums.  It has purchased other equipment to upgrade the vehicle to meet the statutory requirements of a luxury limousine, as well as the requirements contained in Commission rules.


Parker Limousine brought the four-door mini-van down to the Commission for inspection and qualification as a luxury limousine.  The vehicle was disqualified as a luxury limousine because it was a mini-van.  See Exhibit 3.�  The vehicle in question is marketed as a mini-van.  It is built on a modified truck chassis with modified suspension to produce a more car-like ride.  It has a shortened turning radius from previous models.  In addition, it has several luxury features such as multi-zone air conditioning and optional captains chairs.  It has four doors, the two rear doors being sliding doors.  Motor Trend Magazine in January of 1996 awarded the vehicle its car of the year award describing it as follows:


The Caravan isn’t merely car like - its quite simply a car.


See Exhibit 1.


This Commission continues to certify, as luxury limousines, vehicles which are built on truck chassis which are not marketed as “mini-vans”, including Ford Explorers, Chevy Suburbans, Mitsubishi Monteros, Jeep Cherokees, and so forth.


discussion


This Commission regulates luxury limousines under the authority of Article 16 of Title 40 of the Colorado Revised Statutes.  Section 40-16-101(3), C.R.S., states that luxury limousine:


. . . means a luxury motor driven passenger automobile for hire on a charter basis to transport passengers which offers luxury features which shall include, but need not be limited to, television, telephone, and beverages.  If the Commission questions whether a specific vehicle is a luxury limousine, it may determine if such vehicle is a luxury limousine when application is made for vehicle identification as required by § 40-2-110.5. . . .


In addition, this Commission has adopted Rules and Regulations Concerning Motor Vehicle Carriers Exempt from Regulation as Public Utilities, 4 Code of Colorado Regulations 723-33 (“Rules”).  The introductory Basis and Purpose Clause indicates that the purpose of these Rules, among other things, is to “to specify the luxury features a luxury limousine must offer . . .”.  Rule 2.2, Luxury Features, states that the luxury motor driven passenger automobile shall offer the following:


2.2.1 At least four doors, two on each side (this does not include the front or rear of the vehicle) all of which must be designed for entry and exit by its occupant;


2.2.2 A television. . . .


2.2.3 A telephone which shall be in working order and capable of making and receiving calls. .. .


2.2.4 Beverages and beverage service amenities, including, but not limited to, glasses and ice, which shall be positioned inside a console or cabinet which is securely attached to the body of the vehicle and located inside the passenger compartment of the automobile.


Nowhere else in the Rules are there any requirements or lists of luxury features for a luxury limousine.


The Commission adopted these rules by Decision No. C94-1185, September 8, 1994.  The Commission noted that the purpose of the rules was to implement the Commission’s authority to determine what vehicles come within the statutory definition of luxury limousines.  However, at several points in that decision, the Commission states that vans and buses should not be regarded as luxury limousines.  See pages 3 and 5.  The decision also contains the statement “We agree with Alpine, et al., that the term ‘luxury limousine’ has a commonly accepted definition, and that definition does not include buses and trucks.”  See page 5.  Thus the Commission decision, although not the rules adopted by the decision, indicate that vans, buses, and trucks are not to be certified as luxury limousines.  It is because of the language contained in the decision, and not because of the definitions in the rules, that Staff does not certify mini-vans as luxury limousines.�


The initial question is, can this Commission impose additional requirements beyond those contained in the statute and in its rules, by indicating its desires in a decision adopting the rules?  The undersigned concludes that it may not.  This Commission has an obligation, when making a statement of general applicability and future effect declaring policy, to do so by rulemaking.  Homebuilders Association v. Public Utilities Commission, 720 P.2d 522 (Colorado 1986).  In addition, the Colorado Supreme Court has specifically determined that where the Legislature has delegated to an administrative agency broad authority to determine whether a license should issue, the criteria that the agency uses must be set fort in rules.�  See Elizondo v. State, Department of Revenue, 194 Colo. 113, 570 P.2d 518 (1977).  Thus the Commission must utilize the criteria contained in the statute and the rules to determine whether or not to qualify the vehicle.  Judged by the criteria contained in the statute and the rules, the Applicant’s vehicle will qualify.�


Even assuming arguendo that the Commission can impose additional requirements beyond those contained in the statute and the rules, the vehicle in question still qualifies.  The Commission’s prohibition was against vans, not mini-vans.  The evidence in this proceeding established that the lines are blurring between body styles and components, and a separate category known as a “mini-van” exists.  This vehicle appears separate and apart from a typical van of years past, and is indeed more car-like than van-like.  Thus, even if the Commission’s prohibition against certifying vans were to be given effect, the mini-van would not come within that prohibition.


For the reasons set forth above, the Staff should issue a luxury limousine qualification to the four-door Dodge Caravan, subject to its obtaining the television, telephone, and beverage amenities as required by Commission rules.


In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.


order


The Commission Orders That:


The application filed by Ron Parker and Sharon Parker, doing business as Parker Suburban Limousine, is granted.  Staff shall perform another inspection to qualify the four-door Dodge Mini-Van as a luxury limousine.  If the vehicle contains satisfactory television, telephone, and beverage amenities, then the vehicle shall be qualified without regard to its body type.


This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  


As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  


If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.


If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.


If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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��
THE PUBLIC UTILITIES COMMISSION�OF THE STATE OF COLORADO����KEN F. KIRKPATRICK�________________________________�Administrative Law Judge


�
�
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� Such a hearing is specifically provided for by Commission Rule, 4 Code of Colorado Regulations 723-33-7.


� This vehicle, a Chevy Suburban, which is classified as a truck, was qualified by the Commission and remains qualified as a luxury limousine.


� In addition, the vehicle did not have a television, telephone, or beverage service.  However, these items were not installed at the request of the Staff in order to save Parker Limousine some expense.  It is undisputed that Parker Limousine is willing to install these amenities in order to qualify the vehicle, so long as the vehicle is not disqualified because of body type.


� Ironically, Staff does still certify vehicles which are classified as trucks.  See discussion supra, at paragraph II D.  The administrative law judge acknowledges that Staff has been placed in a difficult position.


�  The qualification of the vehicle is an integral part of the licensing procedure, and therefore is itself a license.  See § 24-4-102(7), C.R.S.


� As noted, Applicant has agreed to install telephone, television, and beverage service per Commission requirements stated in the rules.
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