Decision No. R97-54

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96M-337

the public utilities commission of the state of colorado,



complainant,

v.

chris brady, d/b/a truck ford service,



respondent.

recommended decision of
administrative law judge
arthur g. staliwe

Mailed Date:  January 17, 1997

Appearances:

Ronald D. Jack, staff of the Commission; and

Chris Brady, Denver, Colorado, pro se.
I. statement of the case

By civil penalty assessment notices issued December 4, 1996, the staff of the Commission alleges that Chris Brady, doing business as Truck Ford Service, was operating as a towing carrier from September 14, 1996 through September 29, 1996 without having the necessary insurance on file as required by Towing Carrier Rule 11.4, 4 Code of Regulations 723-9.  Pursuant to notice, the matter came on for hearing on January 13, 1997 at 2:30 p.m.  

Pursuant to the provisions of § 40-6-109, C.R.S., Administrative Law Judge Staliwe now transmits to the Commission the record and exhibits of said hearing together with a written recommended decision containing findings of fact, conclusions, and order.

II. Findings Of fact

Based upon all the evidence of record, the following is found as fact:

The unrebutted evidence of record establishes that Chris Brady operated as a towing carrier until approximately September 13, 1996, at which time Mr. Brady ceased operations and took his two trucks to Mid-America Wrecker Sales, Inc., for sale on September 17, 1996.  Because he was selling his equipment, Mr. Brady opted not to renew the insurance on them, instead waiting for the proceeds from the sale.  Only one vehicle was sold between September 17 and 30, 1996, and Mr. Brady took the sale proceeds from the one vehicle and applied it to the insurance premiums for the second vehicle, which he resumed operating on September 30, 1996.  The unrebutted evidence of record, including information received by staff in October, was that Mr. Brady’s towing business was closed for the period September 14, 1996 through September 30, 1996, and there is no evidence of record to the contrary.

On October 1, 1996, the Commission received various certificates of insurance effective September 30, 1996, allowing Mr. Brady to resume towing operations if he so desired.

III. discussion

The only evidence of record is that Mr. Brady was not operating as a towing carrier during the period in question, and attempted to sell the vehicles necessary to provide towing service.  Thus, he had no need for insurance.  Accordingly, this office has no alternative but to dismiss Civil Penalty Assessment Notice Nos. O-J-033 and O-J-034 since the only evidence of record is that Mr. Brady was not operating as a towing carrier, did not have his vehicles upon the streets and highways of the State of Colorado as towing vehicles, was attempting to sell his vehicles during the period in question, and did not resume towing operations until such time as he had obtained proper insurance at a later date.

IV. Order

The Commission Orders That:

The Civil Penalty Assessment Notice Nos. O-J-033 and 0-J-034 be and hereby are dismissed.

This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________

Bruce N. Smith

Director



THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ARTHUR G. STALIWE
________________________________
Administrative Law Judge
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