Decision No. R97-49

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

SHOWCAUSE

IN RE:  THE MATTER OF MOTOR VEHICLE COMMON AND CONTRACT CARRIERS LISTED ON APPENDIX A TO  THIS DECISION.

Respondents.
recommended decision of
administrative law Judge
Lisa d. hamilton-fieldman
revoking authority for failure
to file annual report

Mailed Date:  January 16, 1997

Appearances:

Phil Smith of the Staff of the Commission.

I. STATEMENT

A. This case, AR95-43, was instituted by an order to show cause issued by the Commission Director and served upon Respondent Denver Rail Heritage Society on December 6, 1996.  The case was called for hearing on December 23, 1996 at 2:00 p.m. in Commission Hearing Room B, Office Level 2 (OL2), Logan Tower, 1580 Logan Street, Denver, Colorado before Administrative Law Judge Lisa D. Hamilton-Fieldman.

B. Phil Smith, Supervisor of the Transportation Rate Unit, appeared on behalf of Staff of the Commission.  No one representing Respondent Denver Rail Heritage Society  appeared at the hearing.

C. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge hereby transmits to the Commission the record of this proceeding and a written recommended decision containing find-ings of fact, conclusions thereon, and a recommended order.

II. FINDINGS AND CONCLUSIONS

A. This Proceeding was initiated by the Commission to allow the Respondent to show cause why the authority granted to the Respondent in Decision No. R92-111 should not be revoked for failure to file a 1995 Annual Report with the Commission, as required by law and by the rules and regulations of the Commission.  The Respondent was ordered to appear before the Commission on July 8, 1996 at 9:00 a.m., Office Level 2 (OL2), Logan Tower, 1580 Logan Street, Denver, Colorado, or to file the 1995 Annual Report with the Commission prior to the hearing.  At the time of hearing, the Respondent had not filed its annual report, nor did any representative of the Respondent appear at the hearing.

B. Transportation utilities are required to file annual reports by Rule 25(f)(1) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  Railroads and express companies are included in that requirement pursuant to paragraph (g) of that rule.  Mr. Smith testified that he sent a letter  concerning the 1995 report, along with the required forms, to the Respondent in March, 1996.  He also contacted the Respondent several times by telephone regarding the report, to no avail.

C. Pursuant to § 40-10-112, C.R.S., the Commission may suspend, revoke, alter, or amend any certificate or registration issued by the Commission for failure to observe any of the proper orders, rules, or regulations of the Commission.  Because the Respondent did not appear at the hearing or make any other evident attempt to comply with the rule or explain its failure to comply, revocation of its authority is the appropriate sanction in this case.

III. ORDER

A. The Commission Orders That:

1. The operating authority of Respondent Denver Rail Heritage Society, granted in Decision No. R92-111, is revoked as of the effective date of this Order.

2. Ordering paragraph No. 1 shall be null and void and the case shall be dismissed by the terms of this Order, if the Respondent files the 1995 Annual Report prior to the effective date of this Order.

3. The Commission retains jurisdiction of this matter to make such further and additional orders as may be just and necessary.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________

Bruce N. Smith

Director



THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



LISA D. HAMILTON-FIELDMAN
________________________________
Administrative Law Judge
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