Decision No. R97-43-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96S-331T

RE:  THE INVESTIGATION AND SUSPENSION OF TARIFF SHEETS FILED BY U S WEST COMMUNICATIONS, INC., WITH ADVICE LETTER NO. 2617, REGARDING TARIFFS FOR INTERCONNECTION, LOCAL TERMINATION, UNBUNDLING, AND RESALE OF SERVICES.

INTERIM ORDER OF
ADMINISTRATIVE LAW JUDGE
WILLIAM J. FRITZEL
GRANTING THE MOTION OF AT&T TO COMPEL U S WEST’S RESPONSE TO AT&T’S FIRST SET OF DATA REQUESTS AND REQUEST FOR EXPEDITED DECISION

Mailed Date:  January 15, 1997

I. STATEMENT

A. On December 24, 1996, AT&T Communications of the Mountain States, Inc. (“AT&T”), filed a Motion to Compel U S WEST Communications, Inc. (“U S WEST”), to respond to AT&T’s first set of data requests.  AT&T also requests that the Commission issue an expedited decision.

B. AT&T states that on November 27, 1996, it served its first set of data requests upon U S WEST.  AT&T states that U S WEST objects to providing responses to AT&T’s data requests, nos. 5, 7, 66, and 67.  U S WEST objects on the grounds that these data requests are either irrelevant, vague, or burdensome.

II. Data Request No. 5

A. AT&T, in this data request, asks U S WEST to produce its TSLRIC and TELRIC studies, including all necessary data, formulas, narratives, and other materials necessary for calculations that AT&T needs to perform concerning the subject matter of this docket.  AT&T states that U S WEST has agreed to produce only TELRIC studies and supporting materials.  In its January 6, 1997 response to the Motion to Compel, U S WEST states that although it believes that TSLRIC studies are not relevant to this docket, it will produce a copy of the TSLRIC studies to AT&T since the Commission has ruled in Decision No. C96-1290 that TSLRIC studies may be relevant.  It appears that the Motion to Compel Responses to Data Request No. 5 is now moot.  However, since AT&T also in its Data Request No. 5 requests necessary data, formulas, narratives, and other materials necessary to perform calculations, the Motion to Compel with request to Data Request No. 5 will be granted.  If it has not done so, U S WEST shall produce data, formulas, narratives, and other materials with respect to the TSLRIC studies requested in AT&T’s Motion to Compel.

III. data request no. 7

A. AT&T in Data Request No. 7, requests copies of invoices from vendors, vendor discounts for initial and subsequent purchases, bills from contractors, and other source data upon which U S WEST relied in determining input price assumptions in its costing models.  In its response, U S WEST states that while it is not refusing to provide the information requested by AT&T, it believes that the request is unduly vague, overly broad, and burdensome.  U S WEST states that it does not object to providing the information requested which is non-proprietary, it merely seeks to have AT&T narrow its request by year, type of equipment, amount of invoices, or bills.  The Motion to Compel relating to Data Request No. 7 will be granted.  The request of U S WEST for AT&T to narrow its focus of discovery in this Data Request No. 7 is well taken.  AT&T shall narrow, clarify, and focus its request.  Upon receiving this clarification by AT&T, U S WEST shall respond to the clarified Data Request No. 7.

IV. data request no. 66

A. AT&T, in Data Request No. 66, requests that U S WEST provide to AT&T its 1995 revenues and produce contracts concerning pole attachment agreements.  In its response, U S WEST states that it objected to this data request since it was overly broad and unduly burdensome since there are 60 poll attachment agreements in the State of Colorado.  U S WEST also believes that the information is not relevant.  U S WEST, however, states in its response that not withstanding these objections, it will locate and copy the 60 pole attachment contracts for AT&T’s inspection.  U S WEST states that it believes that it will be able to make the contracts available  for review by AT&T at the Denver U S WEST offices.  U S WEST also states that it will provide an updated response to the requests for revenue information.  The response of U S WEST to AT&T’s Motion to Compel with respect to Data Request No. 66, is sufficient to comply with AT&T’s discovery request. Providing the pole attachment contracts for inspection in U S WEST’s offices is appropriate, and therefore the Motion to Compel on Data Request No. 66 is moot.

V. data request no. 67

A. In Data Request No. 67, AT&T requests that U S WEST produce its 1995 Colorado revenues received from third parties for the use of conduits, trenches, and the like.  U S WEST initially objected to the data request believing that it was not relevant and not calculated to lead to the discovery of admissible evidence.  However, in its response to the Motion to Compel, U S WEST states that, in the interest of cooperation, it will provide the revenue information it has available for pole attachments and conduit leases. The Motion to Compel with respect to Request No. 67 is granted to the extent that U S WEST shall provide the information sought by AT&T in Request No. 67.

B. The Motion to Compel filed by AT&T on December 24, 1996 is granted consistent with this interim order.  The scope of discovery pursuant to Rule 26 of the Colorado Rules of Civil Procedure is very broad.  While the information requested needs to be relevant to the subject matter, it is sufficient if discovery is reasonably calculated to lead to admissible evidence.  Kerwin v. District Court, 649 P.2d 1086 (Colo. 1982); Williams v. District Court, 866 P.2d 908 (Colo. 1993).  It is found that the data requests at issue in AT&T’s Motion to Compel are relevant to the subject matter and are reasonably calculated to lead to admissible evidence.

VI. order

A. It is Order That:

1. The Motion to Compel Discovery Responses filed by AT&T Communications of the Mountain States, Inc., on December 24, 1996 is granted consistent with this Interim Order.

2. U S WEST Communications, Inc., shall provide data responses consistent with this Interim Order to AT&T Communications of the Mountain States, Inc., within 15 days of the mailing date of this Interim Order.

3. This Order is effective immediately.
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