Decision No. R97-42

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96M-445CP

public utilities commission of the state of colorado,



complainant,

v.

denver lincoln limousine, inc., d/b/a lim-axi, inc.,



respondent.

Recommended Decision of
administrative law judge
Ken f. kirkpatrick
assessing civil penalties

Mailed Date:  January 16, 1997

Appearances:

Victoria Mandell, Assistant Attorney General, Denver, Colorado, for Staff of the Commis-sion; and

Richard J. Bara, Esq., Denver, Colorado, for Respondent Denver Lincoln Limousine, Inc., doing business as Lim-Axi.

I. statement

A. This proceeding was instituted by the issuance of Civil Penalty Assessment Notice (“CPAN”) No. 96-E-L-20 on October 4, 1996.  By order and notice dated October 30, 1996, the matter was set for a hearing to be held on December 3, 1996 at 10:00 a.m. in a Commission hearing room in Denver, Colorado.  At the request of the Respondent, this matter was continued until January 8, 1997 at 9:00 a.m. in a Commission hearing room in Denver, Colorado.  At the assigned place and time, the undersigned called the matter for hearing.  During the course of the hearing, Exhibits 1 through 6 were identified and offered; Exhibits 1, 4, 5, and 6 were admitted; Exhibits 2 and 3 were rejected.

B. At the conclusion of the hearing, the matter was taken under advisement.  In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. Findings of fact

A. Denver Lincoln Limousine, Inc., doing business as Lim-Axi, Inc. (“Lim-Axi”), is the Respondent in this proceeding.  Lim-Axi is registered with this Commission as a luxury limousine provider under Registration No. LL-139.  In addition, Lim-Axi is registered as a property carrier by motor vehicle pursuant to Registration No. PRC-54519.  Lim-Axi possesses no certificate of public convenience and necessity (“CPCN”) from this Commission authorizing the transportation of passengers as a common carrier.

B. Lim-Axi operates a 1996 four-door Dodge Mini-Van (“Mini-Van”), license plate no. I W8 4U.  It is undisputed that this mini-van does not meet the requirements of a luxury limousine under § 40-16-101(3), C.R.S.  Specifically, the vehicle does not include a television or beverage amenities.  The vehicle has a seating capacity of eight including the driver.

C. In July of 1996 Lim-Axi offered a service wherein it would offer to transport passengers’ baggage for $2 per mile to and from Denver International Airport (“DIA”), and allow the owners of the baggage to ride for “free.”  This transportation was provided in the Mini-Van.  Specifically, Lim-Axi provided transportation between DIA and points in the Denver metropolitan area under this arrangement in the Mini-Van on July 7, 1996; July 12, 1996; July 25, 1996; July 26, 1996; and July 28, 1996.

D. On July 15, 1996, the president of Respondent transported two social acquaintances from DIA to points in the Denver metropolitan area in the Mini-Van.  However, Staff failed to establish that compensation was paid.

E. On July 23, 1996, the president of Respondent transported some children from a residence to Coors Field in the Mini-Van.  The evidence established that this was done as a favor for the parents of the children.  While the parents of the children and the President of Respondent appear to have some ongoing business relationship in which they trade services, the specifics of the transaction were not set forth. Staff has failed to establish that compensation was specifically paid for these trips.

F. On July 24, 1996, the president of Respondent transported a passenger in the Mini-Van between two points in Denver, not including DIA.  However, the evidence was conflicting as to whether compensation was paid.  In addition, this transportation did not fit the general pattern of transportation between DIA and a point in the metro area.  On balance, Staff has failed to establish that compensation was paid for this trip.  Staff has argued that a trip later in the day that was paid for should be considered as payment for both trips.  However, the evidence was simply insufficient to establish Staff’s theory.

III. discussion

A. Concerning the five trips between DIA and points in the metro area, the issue is whether Respondent’s method of charging to transport luggage and allowing passengers to ride for “free” is a legitimate method of providing transportation without a CPCN.  The undersigned concludes that it is not.  Section 40-10-101(4)(a), C.R.S., defines a motor vehicle carrier as:

. . . Every person . . . owning, controlling, operating, or managing any motor vehicle used in serving the public in the business of the transportation of persons for compensation as a common carrier over any public highway between fixed points or over established routes or otherwise . . .

B. There is no question that the Respondent has been transporting persons over the public highways of the state; the only question is whether or not compensation has been paid.  Compensation may be direct or indirect.  ICC v. Interstate Auto Shippers, Inc., 214 F. Supp. 473, 49 PUR 3d (1963);  Chala v. Gordon, 26 PUR 3d (California PUC 1958)(Retail stores providing “free” passenger transportation when purchases were made were common carriers of passengers).  The payment for the luggage to be transported in an eight-passenger vehicle is obviously a sham transaction.  The compensation is for the passengers with their baggage, and this requires a certificate of public convenience and necessity (“CPCN”) to provide passenger transportation.

C. Clearly on July 7, 12, 25, 26, and 28, 1996, Respondent did transport passengers between DIA and points in the Denver metro area without a CPCN.  On this note, Respondent’s Exhibit 6 is unconvincing.  The indication that no passengers were carried was consistent with the Respondent’s theory that it was actually baggage that was being transported, and not the individuals.  In addition, four of the five days included trips to DIA; only July 12, 1996 was a trip from DIA.  This further weakens the Respondent’s argument that somehow in some cases the van may have been transporting late arriving baggage for customers from Lim-Axi’s luxury limousine operations.  It is unlikely that individuals would be going to the airport without their baggage.

D. The penalty for these violations is set by Commission Rule, 4 CCR 723-31-40.4.2, at up to $400 per violation.  There were no aggravating factors introduced into the record.  In mitigation, the respondent cooperated with the Staff’s investi-gation fully.  Considering all the circumstances of the case, the undersigned finds and concludes that a penalty of $250 per violation is appropriate.

IV. conclusions

A. Lim-Axi has operated as a common carrier by motor vehicle by providing transportation of passengers for compensation over the public highways of the state in intrastate commerce without a certificate of public convenience and necessity from this Commission on July 7, 1996; July 12, 1996; July 25, 1996; July 26, 1996; and July 28, 1996.

B. Respondent should be assessed a fine of $1250.

C. In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

V. Order

A. The Commission Orders That:

1. Denver Lincoln Limousine, Inc., doing business as Lim-Axi, Inc., shall be assessed a penalty of $1250, payable within ten days of the effective date of this Order.

2. The violations alleged on lines 3, 4, and 5, of Civil Penalty Assessment Notice No. 96-E-L-20 are dismissed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________

Bruce N. Smith

Director



THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________
Administrative Law Judge
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