Decision No. R97-36

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96R-461T

in the matter of amendments to the rules REGULATING THE AUTHORITY TO OFFER LOCAL EXCHANGE TELECOMMUNICATIONS SERVICES, 4 ccr 723-35.

recommended decision of
administrative law judge
william j. Fritzel
adopting rules

Mailed Date:  January 14, 1997

I. statement

A. By Decision No. C96-1114, adopted by the Commission on October 16, 1996, the Commission gave notice of proposed rulemaking concerning amendment of Rules Regulating the Authority to Offer Local Exchange Telecommunications Services, 4 Code of Regulations (“CCR”) 723-35.

B. The Commission stated that the intent of the rulemaking is to consider amendments to the rules to provide an option for the Commission and prospective providers of local exchange telecommunications services with respect to the provision of metes and bounds information on certification or notice of intent to exercise operating authority.  The Commission stated that the current rules require applicants to provide strict metes and bounds data describing the area of certification and operating authority.  

C. On October 21, 1996, the Commission mailed an Errata Notice, Decision No. C96-1114-E, in which it stated that the original notice of proposed rulemaking contained an error in paragraph I. A. on page 1 of the notice with respect to the rules to be amended. The correct rule proposed for amendment is Rule 4 CCR 723-35-11. Proposed rule, 4 CCR 723-35-11 would allow alternatives to the metes and bounds requirement.

D. Written comments were filed by AT&T Communications of the Mountain States, Inc. (“AT&T”), and U S WEST Communications, Inc. (“U S WEST”).

E. The hearing of the proposed rule was held as scheduled on December 6, 1996.  Rebecca B. DeCook, Esq., appeared on behalf of AT&T and Thomas F. Dixon, Esq., appeared on behalf of MCI Communications Corporation (“MCI”).  Counsel for AT&T confirmed its position contained in its written comments.  Counsel for MCI stated that it concurs with the written comments of AT&T.

F. Proposed Rule 723-35-11-1 provides alternatives for Applicants so that they can describe their proposed operating territory by a series of maps that show:  (1) section, township, and range (or boundaries lines specified distance from such line); (2) center line of known roadways; (3) county lines; and (4) geographic landmarks (such as rivers, lakes, and continental divide).

G. AT&T comments that it is in general agreement with the proposed rules.  AT&T proposes the following modification to the proposed rules :

723-35-11.1.  For purposes of complying with the requirement of this Rule 35 to produce a description of territory in metes and bounds, an applicant may instead concur in another provider’s map or series of maps or provide a map or series of maps that shows the operating territory delineated by:

(1) Section, township, and range (or boundary line a specified distance from such line); 2)centerline of known roadways; 3)county lines; 4)geographic landmarks (like rivers, lakes, and continental divide) or(5) other similarly precise guidelines.
The suggestion of AT&T shall be adopted in part to the extent that the rule will include the language “other similarly precise guidelines.”  The suggestion of AT&T to the effect that an applicant, as an alternative, can describe its service territory  by concurring in another provider’s map or series of maps will not be adopted.  Each applicant should provide a map or maps of its operating territory.

H. U S WEST, in its comments filed on December 3, 1996, states that it supports the Commission’s proposed amendments to the extent that the Commission should modify rules that are unnecessarily burdensome.  U S WEST, however, suggests that rather than providing a waiver, the Commission should eliminate the requirement of service providers providing territory descriptions in metes and bounds from the rules.  The suggestion of U S WEST will not be adopted.

I. It is found and concluded that the proposed rules should be adopted with modification as suggested by AT&T.  The alternatives proposed in the amended rule should lessen the burden on providers, yet provide a precise description of its service territory.  Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. ORDER

A. The Commission Orders That

1. The proposed amendments to the Rules Regulating the Authority to Offer Local Exchange Telecommunications Services, 4 Code of Colorado Regulations 723-35 attached as Appendix A to this Decision, are adopted.

2. The rules shall be effective 20 days after publication by the Secretary of State.

3. An opinion of the Attorney General of the State of Colorado shall be sought regarding the constitutionality and legality of the rules found in Appendix A of this Decision.

4. The Commission Director shall file with the Office of the Secretary of State for publication in The Colorado Register, a copy of the rules contained in Appendix A adopted by this decision, and when obtained, a copy of the opinion of the Attorney General of the State of Colorado regarding the constitutionality and legality of these rules.

1. The rules in Appendix A should be submitted by the Commission’s Director to the appropriate committee of reference of the Colorado General Assembly, if the General Assembly is in session at the time this Order becomes effective, or to the Committee on Legal Services, if the General Assembly is not in session, for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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