Decision No. R97-16-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96F-434EG

DAVID SCHUmacher,


cOMPLAINANT,

V.

PUBLIC SERVICE COMPANY OF COLORADO,


RESPONDENT.

INTERIM ORDER OF
ADMINISTRATIVE LAW JUDGE
KEN F. KIRKPATRICK
DENYING MOTION TO DISMISS AND SETTING HEARING

Mailed Date:  January 9, 1997

I. statement

A. By Decision No. R96-1228-I, November 25, 1996, the Complainant David Schumacher was ordered to file a Notice of Intent to Proceed Pro Se or retain an attorney by December 2, 1996.  On December 2, 1996, Complainant filed a request for an extension of time for an additional 14 days to obtain an attorney.  Complainant further requested that the matter be set for hearing any time after February 15, 1997.

B. By that same decision, Complainant was ordered to respond to certain discovery served by Public Service Company of Colorado (“Public Service”) on October 29, 1996 no later than December 6, 1996.

C. On December 17, 1996, Respondent Public Service filed its Motion to Strike, Third Motion to Dismiss, and Second Motion for Sanctions.  No response to any of Public Service’s motions was filed.  Concerning the Motion to Strike, it is unclear what Public Service seeks to have stricken from the record.  The motion relates to the request for extension of time filed by Complainant on December 2, 1996, but not served on Public Service until December 6, 1996.  Striking the entire request is too strong of a sanction.  Public Service received a copy of it, although not in the manner prescribed by Commission rules, and had an opportunity to respond to it.  The Motion to Strike is denied and the request for extension of time is granted.  However, it should be noted that no attorney has entered an appearance on behalf of the Complainant as of the date of this order.

D. Public Service seeks to dismiss this application, apparently on the grounds that the Complainant failed to submit unavailable hearing dates as required by the interim order.  However, dismissal is too severe of a sanction.  The appropriate sanction is that the Complainant has waived any objection to a hearing date scheduled in this proceeding.

E. Finally, Public Service filed its Motion to Compel and For Sanctions concerning the discovery to which Complainant was ordered to respond.  Public Service contends that while responses were made by December 6, 1996, the responses were non-responsive.

F. The Motion to Compel will be granted in part.  Concerning Interrogatory No. 1, Complainant must identify his duties in the management of the hotel, if any.  Concerning Interrogatory No. 2, Complainant must respond to Interrogatory No. 2(h), concerning whether Complainant has been involved in any actual lawsuits or other legal proceedings as the plaintiff or defendant or similar party.

G. Concerning Interrogatory No. 3, Complainant must respond to Interrogatory No. 3(c) concerning the consideration paid for the transfer of the subject hotel.

H. Concerning Interrogatory No. 4, Complainant shall identify any business relationship he has with Mahinder Bajaj, Anil Bajaj, and Suman Bajaj.  In addition, Complainant shall state, if know, current addresses for Cheryl Schumacher, David Schumacher, Perry Schumacher, and Mitchell Schumacher.

I. Concerning Interrogatory No. 7, Complainant shall respond to 7(a), (b), (c), and (d).

J. Concerning the requests for production of documents, the request is not in conformance with Rule 34(b) of the Colorado Rules of Civil Procedure, which have been adopted by this Commission as its discovery rules.  Specifically, there is no reasonable time, place, and manner set forth for the production of the documents.  In addition, the requested documents are not described with sufficient particularity as required by Rule 34(b).  The request for sanctions is denied.  However, Complainant must fully answer the interrogatories as set forth above in order to maintain the viability of this complaint.

II. OrDer

A. It is Ordered That

1. The request for extension of time to obtain legal counsel filed December 2, 1996 by David Schumacher is granted.

2. The Motion to Strike filed December 17, 1996 by Public Service Company of Colorado is denied.

3. The Third Motion to Dismiss filed December 17, 1996 by Public Service Company of Colorado is denied.

4. The Motion to Compel filed December 17, 1996 by Public Service Company of Colorado is granted in part and denied in part.  David Schumacher shall respond to those portions of Interrogatory Nos. 1, 2, 3, 4, and 7 set forth above.

5. The hearing in this matter is scheduled as follows:

DATE:
February 18, 1997

TIME:
9:00 a.m.

PLACE:
Commission Hearing Room


1580 Logan St.


Office Level 2


Denver, Colorado

6. David Schumacher shall file his witness and exhibit list containing a list of all witnesses he intends to call at hearing and copies of all exhibits he intends to introduce, no later than 20 days prior to hearing.

7. Public Service Company of Colorado shall file its witness and exhibit list, containing a list of all witnesses and copies of all exhibits it intends to call at hearing, no later than ten days prior to the date of hearing.

8. This Order shall be effective immediately.
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ATTEST:  A TRUE COPY



____________________

Bruce N. Smith

Director



THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________
Administrative Law Judge
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