Decision No. R97-15

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96A-439CP

IN THE MATTER OF THE APPLICATION OF FORGET-ME-NOT ADVENTURES, ESTES PARK, COLORADO FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE

RECOMMENDED DECISION OF
ADMINISTRATIVE LAW JUDGE
WILLIAM J. FRITZEL
DISMISSING APPLICATION

Mailed Date:  January 7, 1997

I. STATEMENT, FINDINGS, AND CONCLUSIONS

A. On September 17, 1996, Applicant Forget-Me-Not Adventures, Inc., filed an application for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle.

B. On October 7, 1996, the Commission issued notice of the application.

C. The Commission set the application for hearing for January 9, 1997 in Estes Park, Colorado.

D. On November 6, 1996, Charles W. and Susan A. Anfield, doing business as Estes Park Taxicab (“Intervenor”) filed a Petition to Intervene which was granted in Interim Order No. R96-1265-I (December 3, 1996).

E. On December 10, 1996, Applicant filed a letter with the Commission stating that it does not intend to participate in the hearing scheduled on January 9, 1997.

F. On December 19, 1996, Intervenor filed a Motion to Dismiss and for Other Relief including attorneys’ fees and costs.  Intervenor states that it has served discovery upon Applicant on December 4, 1996.  Intervenor further states that it has received no response to the discovery request.  It further indicates that Applicant has not served its Rule 71(b) certification and its list of witnesses and exhibits as required by Commission rules.  Intervenor also points out that Applicant appears to have abandoned its application based on the letter of Applicant filed with the Commission on December 10, 1996 wherein Applicant states that it has no intent to participate in the hearing on January 9, 1997.

G. It is found and concluded that based on the letter filed with the Commission by Applicant on December 10, 1996 wherein Applicant states that it has no intention of participating in the scheduled hearing on January 9, 1997, the letter shall be construed as a motion to withdraw the application.  The Applicant has the burden of proof in this contested application.  Having stated that it does not intend to participate at the hearing and further, its failure to comply with the Commission’s rules relating to Rule 71(b) of the Rules of Practice and Procedure and the Commission’s Discovery Rules, Applicant appears to have abandoned its application.  Therefore, the application will be dismissed.

H. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. Order

A. The Commission Orders That

1. The application of Forget-Me-Not Adventures, Inc., is dismissed.  Docket No. 96A-439CP is closed.

2. The hearing currently scheduled for January 9, 1997 in Estes Park, Colorado is vacated.

3. The motion of Intervenor for attorneys’ fees and costs is denied.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________

Bruce N. Smith

Director



THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
________________________________
Administrative Law Judge
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