Decision No. R97-10

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96R-435T

IN THE MATTER OF AMENDMENTS TO THE RULES PRESCRIBING PRINCIPLES FOR COSTING AND PRICING OF REGULATED SERVICES OF TELECOMMUNICA-TIONS SERVICE PROVIDERS.

RECOMMENDED DECISION OF
ADMINISTRATIVE LAW JUDGE
WILLIAM F. FRITZEL
ADOPTING RULES

Mailed Date:  January 6, 1997

Appearances:

Thomas F. Dixon, Esq., Denver, Colorado, for MCI Communications Corporation, MCImetro Access Transmission Services, Inc.;

Mark Sievers, Esq., Washington, D.C., for MFS Communications Company, Inc.;

Beth A. Wendel, Assistant Attorney General for the Colorado Office of Consumer Counsel;

Rebecca B. DeCook, Esq., Denver, Colorado, for AT&T Communications of the Mountain States, Inc.;

Karen E. Tatelman, Esq., Denver, Colorado, for U S WEST Communications, Inc.; and

Roy A. Adkins, Esq., Denver, Colorado, for the Colorado Independent Telephone Association.

I. STATEMENT

A. By Decision No. C96-1046, adopted by the Commission on September 18, 1996, the Commission instituted rulemaking proceedings.  The Commission gave notice of proposed rulemaking concerning amendments to Rule 7 of the Rules Prescribing Principles for Costing and Pricing of Regulated Service of Telecommunications Service Providers, 4 Code of Colorado Regulations ("CCR") 723-30.

B. The Commission stated that the intent of the proposed rules is to amend the exceptions and waivers provision contained in Rule 7, 4 CCR 723-30 to recognize the impact of competition in the provision of local exchange service.  The proposed amendments would require new entrants to the local exchange market to fully comply with the Commission's Costing and Pricing Rules under most circumstances.  In addition, the proposed amendments would change the existing 50,000 local access line exemption threshold.  Attached to the Commission's decision, are proposed amendments to the rules in the form of Option 1 and Option 2.  All interested parties were asked by the Commission to comment on the options.

C. On September 30, 1996, the Commission gave notice of the proposed amendments to all interested parties and to the Office of Regulatory Reform.  On the same date the Commission requested that the Colorado Secretary of State publish the proposed rules in the Colorado Register.

D. Written comments were filed by the Colorado Independent Telephone Association ("CITA"); U S WEST Communications, Inc. ("U S WEST"); MCI Telecommunications Corporation and MCImetro Access Transmission Services, Inc. ("MCI"); WinStar Wireless of Colorado, Inc. ("WinStar"); MFS Communications Company, Inc. ("MFS"); ICG Telecom Group, Inc. ("ICG"); AT&T Communications of the Mountain States, Inc. ("AT&T"); and the Colorado Office of Consumer Counsel ("OCC").

E. The matter was heard as scheduled on November 8, 1996.  The parties who attended the hearing provided oral comments.

F. Pursuant to § 40-6-109, C.R.S., the record of this proceeding along with a written recommended decision are transmitted to the Commission.

II. Findings of Fact

A. The proposed amendments to Rule 4 CCR 723-30-7 preserve the current exemption from the Commission's Costing and Pricing Rules for small rural telecommunications local service providers. Both Options 1 and 2 of the proposed amendments change the 50,000 local access lines threshold for local exchange providers serving rural exchanges prior to July 1, 1996.  Proposed Option 1 requires that providers of local exchange service who commence providing local exchange service on or after July 1, 1996, will be subject to all the provisions of the Costing and Pricing Rules unless a specific waiver is granted by the Commission under the waiver provision of 4 CCR 723-30-7.3.  Option 2 provides that providers of local exchange service who have started local exchange service on or after July 1, 1996 are subject to all the provisions of the Costing and Pricing Rules except that in the case of non-facilities based providers, they would have one year from the receipt of a certificate to provide such service before having to comply with the Costing and Pricing Rules.  During this first year, the non-facilities local exchange provider would be required to provide a simplified cost study to be specified by the Commission.

B. CITA, U S WEST, and OCC support the adoption of proposed Option 1 with some minor language changes.  CITA comments that based on legislation adopted by the Colorado General Assembly, the Commission correctly recognized that the General Assembly intended that small rural telephone companies in Colorado should be set aside for simplified regulatory treatment because of the unique characteristics in serving small rural areas.  CITA comments that the new multi-billion dollar corporations who now seek entry into the Colorado local exchange market should not be afforded the exemptions granted to small rural telephone companies, but rather they should be required to fully comply with the Costing and Pricing Rules currently required of the large local incumbent provider, U S WEST.

C. U S WEST comments that it strongly supports Option 1.  U S WEST believes that unlike small rural telephone companies, the new entrants into the Colorado local exchange market under the current multiple provider environment should be required to fully comply with the Costing and Pricing Rules in order to provide a basis for the Commission to determine that their rates are just and reasonable, to prevent cross-subsidization and to prevent predatory pricing.  U S WEST opposes proposed Option 2 and amendments.

D. OCC believes that new local exchange entrants should be required to comply with the Commission's Costing and Pricing Rules unless a specific waiver is granted by the Commission or a form of price or relaxed regulation is approved.  The OCC supports Option 1 and recommends that additional language be included that provides that the rules may be waived through a grant of a specific form of price or relaxed regulation.

E. MCI, AT&T, MFS, ICG, and WinStar, all tele-communications companies who have either been granted a certificate to provide local exchange service in Colorado or have currently pending before this Commission an application for local exchange service, generally oppose both options of the proposed amendments to the Costing and Pricing Rules at issue in this proceeding.  These companies generally believe that because they are new entrants without significant market power, they should be exempt from the Costing and Pricing Rules as are the small rural local exchange providers.  They believe that as new entrants into the local exchange market in Colorado, they do not have market power or the ability to set prices far in excess of costs.  Thus they feel that being required to follow the Costing and Pricing Rules of the Commission is unnecessary and burdensome.  Although there is general agreement by the new entrants that the proposed options are unnecessary and should not be adopted, some of the companies propose variations of Option 2.

F. It is found and concluded that proposed Option 1 should be adopted with the modification as suggested by OCC.  It is found that option 1 provides the Commission with information that it needs to insure that the proposed prices are just and reasonable, in line with costs of providing the service, and not cross-subsidized, while providing flexibility so that new entrants can apply for a specific waiver or request a form of price or relaxed regulation on a case-by-case basis.

G. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The proposed amendments to the Rules Prescribing Principles for Costing and Pricing of Regulated Services of Telecommunications Service Providers, 4 Code of Colorado Regulations 723-30-7.1 attached as Appendix A to this Decision are adopted.

2. The rules shall be effective 20 days after publication by the Secretary of State.

3. An opinion of the Attorney General of the State of Colorado shall be sought regarding the constitutionality and legality of the rules found in Appendix A of this Decision.

4. The Commission Director shall file with the Office of the Secretary of State for publication in the Colorado Register, a copy of the rules found in Appendix A adopted by this Decision, and when obtained, a copy of the opinion of the Attorney General of the State of Colorado regarding the constitutionality and legality of these rules.

5. The rules in Appendix A should be submitted by the Commission's Director to the appropriate committee of reference of the Colorado General Assembly, if the General Assembly is in session at the time this Order becomes effective, or to the Committee on Legal Services, if the General Assembly is not in session, for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.

6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

a. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

b. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the Decision is stayed by the Commission upon its own motion, the recommended decision shall become the Decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

c. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the Administrative Law Judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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