Decision No. C97-1403

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96S-201T

in re:  the investigation and suspension of tariff sheets filed by rico telephone company with ADVICE letter no. 31 and Amended advice letter no. 31.

DOCKET NO. 96A-154T

in the matter of the application of rico telephone company for a waiver of rule 19.5 of the COMMISSION’S cost allocation rules for telecommunications service providers and telephone utilities found at 4 ccr 723-27.

ruling on EXCEPTIONS

Mailed Date:   December 23, 1997

Adopted Date:  December 23, 1997

I. BY THE COMMISSION

A. Statement

By Decision No. C97-285, the Commission granted rehearing to U S WEST Communications, Inc. (“U S WEST”) to allow U S WEST to present evidence and/or legal argument concerning whether it has an obligation to bear some of the costs of the new facilities constructed on the Rico Telephone Company (“Rico” or the “Company”) system.

In Decision No. R97-543, the Administrative Law Judge (“ALJ”) found that U S WEST should pay Rico $204,594 for facilities Rico installed in U S WEST’s service territory.

Both Rico and U S WEST filed exceptions and responses to exceptions.  Rico argues that:  the ALJ failed to account for the delay in Rico’s recovery of its investment; the ALJ relied upon estimated costs instead of actual costs; and the ALJ erred in finding that U S WEST did the trenching.  U S WEST disputes the Commission’s previous interpretation of §§ 40-4-102 and 40-4-104, C.R.S., as to their retroactive application in this case.  It also argues that there will be negative future policy implications as well.

On August 29, 1997, Rico, AT&T Communications of the Mountain States, Inc. (“AT&T”), and Staff of the Commission (“Staff”) filed a motion to accept a stipulation and settlement which resolves all issues between those parties.

On September 12, 1997, U S WEST filed a response to the motion stating that while it does not oppose the stip-ulation in its entirety, the Commission should not approve the stipulation.  U S WEST disputes paragraphs 6 and 13.  In general, paragraph 6 addressees the use of Rico’s Continuing Property Records (“CPRs”) to determine sale price, and paragraph 13 which addresses joint construction costs.

By Decision No. C97-989, the Commission assigned this case to the ALJ to take additional evidence on the stipula-tion and directed the parties to develop the record in the areas of disagreement between the signatories of the stipulation and U S WEST.  Now being duly advised on this matter, we will reject the stipulation reached by Rico, AT&T, and Staff and issue our ruling on the outstanding exceptions. 

B. Findings and Conclusion Regarding the Stipulation

Under the stipulation, U S WEST would have to pay Rico $390,537 for the facilities Rico placed in U S WEST’s serv-ice territory.  This figure is derived by summing the amounts spent on buried fiber cable costs for this project as shown in Rico’s CPRs; subtracting the $169,076 payment U S WEST made to Rico for placement of conduit in U S WEST’s territory; allocating to U S WEST a share of the costs based on a cost per foot basis; and then adding an amount for the aerial fiber cable costs for the project.

U S WEST disputes this computational method.  It believes that the proper method is to subtract the $169,076 pay-ment after the allocation of U S WEST’s share of the buried fiber cable costs is determined.  In addition, U S WEST disputes the allocation of engineering costs between the buried and aerial fiber cable portions of this project.  When these two adjustments are made, U S WEST determines that it should pay Rico $322,599 for the facilities.

The Commission is unpersuaded by U S WEST’s argu-ments that the allocation of engineering costs between the buried and aerial fiber cable is improper.  There was no additional evi-dence beyond a statement by a U S WEST witness that in his opin-ion the allocation was improper. 

As for the allocation treatment of the $169,076 payment by U S WEST, Rico’s position essentially treats the pay-ment as a reimbursement of increased incremental costs while U S WEST essentially treats the payment as a contribution of shared costs.  The Commission finds neither of these positions is proper.  Rico witness Towne prefiled testimony which states that Rico and its customers realized a benefit of reduced costs from sharing the trench.
  Thus some portion of the payment represents shared costs.  Likewise, Rico witness Lofy stated at the Octo-ber 27, 1997 hearing that some portion of the payment is shared costs.
  As a result, the Commission believes that a portion of the $169,076 payment should be allocated to shared costs and a portion to incremental costs.  Since an allocation method was not established in the record of this case, the Commission will allo-cate the payment on a 50/50 basis between shared and incremental costs.  When this is done, the final figure which U S WEST will pay Rico for the facilities Rico placed in U S WEST’s service territory is $365,100
 less accumulated depreciation.  As a result of this change, the Commission cannot accept the stipula-tion.  We direct Staff to recompute the rates, payments to the Colorado High Cost Fund (“CHCF”), and the associated refunds to customers and CHCF based on its cost model consistent with this decision.

C. Findings and Conclusions Regarding U S WEST’s Exceptions

U S WEST, in its exceptions, continues to object to the Commission's interpretation of §§ 40-4-102 and 40-4-104, C.R.S.  In Decision No. C97-64, we determined that the Commission possesses the authority to order U S WEST to pay some portion of the new facilities constructed by Rico, citing §§ 40-4-102 and 40-4-104, C.R.S.  U S WEST suggests that these statutes should be read as having prospective application only.  That is, U S WEST contends that these statutory provisions empower the Commission to order utilities to cooperate in the construction of new facil-ities prior to the  construction of such facilities only; the statutes do not authorize such action by the Commission after construction (i.e., retroactively).

"Retroactive" application of §§ 40-4-102 and 104, C.R.S., according to U S WEST, improperly interferes with its ability to engage in advance planning for facilities construc-tion.  Further, U S WEST apparently argues that retroactive application of §§ 40-4-102 and 40-4-104, C.R.S. (i.e., requiring U S WEST to bear some of the costs associated with Rico facil-ities already constructed without U S WEST's agreement), is unjustified, inasmuch as the need for and prudence of new facil-ities, as well as the appropriate cost allocation between inter-connecting telephone companies, cannot be adequately examined after the facilities have been constructed.  Finally, U S WEST expresses concern regarding the precedential effect of our “after-the-fact” decision ordering it to pay for facilities con-structed by another telephone company.  In particular, U S WEST notes that, with the new mandates that incumbent local exchange carriers interconnect with the networks of competing local exchange carriers ("CLECs"), our decision in this case may lead to future abuses by the CLECs.  For example,  U S WEST fears that under our interpretation of the statutes, a CLEC may unilaterally construct facilities without consulting U S WEST, then demand that it pay for some portion of those facilities.  We will deny U S WEST's exceptions.

In the first place, we affirm our conclusion that the Commission possesses the authority to order U S WEST to bear some portion of the costs of the already-constructed Rico facil-ities.  We find that §§ 40-4-102 and 40-4-104, C.R.S., authorize such a directive.  In addition, our broad and general authority over public utilities such as U S WEST empowers us to enter the orders here.  See § 40-3-102, C.R.S. (Commission vested with power to generally supervise and regulate every public utility in the state and to do all things necessary or convenient in the exercise of such power).

We also disagree that our order directing U S WEST to acquire already-constructed facilities has been entered with-out notice to U S WEST, or without an appropriate examination of the need for and prudence of the Rico facilities.  Based upon the evidence in the instant case, the Commission determined that the facilities which are at issue here were necessary and prudent.
  U S WEST has been a party to these proceedings.  Further, in response to U S WEST's application for rehearing, reargument, or reconsideration, we reopened these proceedings for the very pur-pose of permitting U S WEST to present evidence as to whether it should bear some or any portion of the costs of the Rico facil-ities.  In short, the necessity and prudence of the new facil-ities, as well as the propriety of directing U S WEST to pay some portion of the cost for the new facilities, have been fully investigated in this docket; and U S WEST has been accorded suf-ficient opportunity to address all matters relating to the Rico facilities, including its obligation to pay for some portion of those facilities.

As for U S WEST's concerns regarding the preceden-tial effect of our decisions in this case, we believe those con-cerns are misplaced.  Obviously, the decisions in this proceeding are based upon the facts and evidence in the instant record.  U S WEST's future obligations to pay for interconnection to the networks of competing providers will be determined in future cases, based upon the law and facts applicable to that case.

D. Findings and Conclusions Regarding Rico’s Exceptions

Rico states that under the ALJ’s decision to transfer a portion of its fiber facility to U S WEST, it will not have the opportunity to earn on this investment even though the plant was placed in service in November 1995.  Rico submits that it should be given the opportunity to earn on its investment from the date of its becoming used and useful, November 1995,
 up until the date of transfer of ownership to U S WEST.  Otherwise the Commission is essentially confiscating Rico’s property with-out due process.

We agree with Rico regarding the lost opportunity to earn on the portion of its investment resulting from the transfer.  However, we disagree that the appropriate time period should start with the in-service date.  Traditionally after a utility has place facilities in service, the utility files a rate case to have rates reflect the increased investment levels.  Then, after a Commission determination on the justness and rea-sonableness of those proposed rates, the utility will receive permission to charge the new rates.  Applying this same approach to this case, the Commission determined that the investment in fiber facilities was prudent in January 1997.
  Therefore, the proper time period for which Rico shall earn a return on its transferred rate base is February 1, 1997, to the transfer date.  This return on investment shall be applied as a reduction to the refund
 which Rico will make pending the final rates in this case.

Next, Rico disagrees with the ALJ’s reliance upon estimated costs instead of actual costs for the fiber facilities and his mileage allocation factor.  At the October 27, 1997 hearing, evidence was presented in Rico witness Lofy’s testimony as to the CPR values and actual distances of fiber plant.  The Commission utilized this information in developing its $365,100 transfer price.  As a result, we will agree with Rico and grant its exception on this point.

Finally, based on the evidence presented at the October 26, 1997 hearing, we note that Rico is correct that U S WEST did not perform any of the trenching.  However, this does not impact our decision or the financial calculations dis-cussed above.

II. ORDER

A. The Commission Orders That:

The stipulation between Rico Telephone Company, AT&T Communications of the Mountain States, Inc., and Staff of the Commission is rejected.

The amount which U S WEST Communications, Inc., shall pay Rico Telephone Company is $365,100 less accumulated depreciation.

Staff is directed to recompute the rates, payments to the Colorado High Cost Fund, and the associated refunds based on its cost model consistent with this Decision.  

The exceptions filed by U S WEST Communications, Inc., are denied.

The exceptions filed by Rico Telephone Company are granted, in part, and denied, in part, consistent with the above discussion.

Rico Telephone Company is hereby authorized to file new tariffs following Staff’s recomputation on not less than one day notice.

Rico Telephone Company shall file a refund plan consistent with this Decision concurrently with the filing of new tariffs.

The 20-day period provided for in § 40-6-114(1), C.R.S., for the filing of applications for rehearing, reargument, or reconsideration begins on the first day following the effec-tive date of this Decision.

This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
December 23, 1997.
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� See Exhibit O, page 6, beginning on line 5.


� See October 27, 1997, Transcript, page, 20, lines 1-8.


� Since the information used to develop this number is apparently proprietary, the Commission cannot disclose its detailed derivation. 


� U S WEST also implies that "retroactive" application of §§ 40-4-102 and 104, C.R.S., may constitute unlawful retroactive ratemaking.  This suggestion is obviously incorrect.  Our decisions in this case have not set any rates for U S WEST, much less rates for a past period of time.  Moreover, since the effect of our orders is to compel the Company to acquire new facilities, it will have an opportunity to recover the costs of those facilities in its rates in the future.  The circumstances here are no different than the common ratemaking practice in which U S WEST would be required to construct new facilities with their attendant costs prior to commencing recovery of those costs in rates.


� The fact that Rico had already constructed the facilities is of little significance.  Under long-standing regulatory practice, telephone companies, including U S WEST, routinely construct facilities without a prior Commission determination regarding necessity or prudence of those facilities.


� For example, we note that in arbitration proceedings conducted under 47 U.S.C. § 252 the Commission has already entered rulings regarding the respec-tive obligations of U S WEST and specific CLECs to interconnect their networks.


� Page 4 of Exceptions.  Page 3 of Rico’s Exceptions suggests that the date should be the effective date of Rico’s rate filing, March 1995.


� See Decision No. C97-64, p.7, (6, mailed date January 21, 1997.


� As noted in Decision No. C97-64, pp. 12-13, the interim rates in this case were granted subject to the Company agreeing to make refunds.  The Com-pany agreed to this treatment in its letter of June 6, 1996 signed by Mr. Lofy on behalf of Rico.
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