Decision No. C97-1250

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-482T

IN THE MATTER OF THE DESIGNATION OF Haxtun Telephone Company AS AN ELIGIBLE TELECOMMUNICATIONS CARRIER.

Order Suspending Automatic Completeness Deeming Date
Mailed Date:  November 26, 1997

Adopted Date:  November 26, 1997

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Colorado Public Utilities Commission (the "Commission") for consideration of the completeness of the application filed by Haxtun Telephone Company ("Haxtun" or “Applicant”).  The automatic deem date for the instant application has not yet been reached.

2. In accordance with Rule 70(a) of the Commission's Rules of Practice and Procedure, 4 Code of Colorado Regulations ("CCR") 723-1 ("Rule 70(a)"), the Commission must determine the issue of completeness within fifteen days of the expiration of the notice period, within fifteen days after the application was last supplemented, or within fifteen days of the receipt of advice from the Applicant that no additional information or documentation is necessary.  A failure of the Commission to act within this time frame results in the application being automatically deemed complete as of the fifteenth day.  


3. Applicant made the instant application under Rule 7 of the Commission's Rules Prescribing the Procedures for Designating Telecommunications Service Providers as Providers of Last Resort or as an Eligible Telecommunications Carrier, 4 CCR 723-42 ("POLR/ETC Rules"), as affected by rules subsequently promulgated by the Federal Communications Commission ("FCC").  The federal rules were adopted by and are set forth in the Universal Service Order,
 issued on May 7, 1997.  Pertinent portions of that decision are still subject to reconsideration by the FCC.  This includes the unresolved issue of whether the provision of "toll limitation" services as part of the requirement to provide Lifeline services to qualifying low-income consumers in order to be designated as an Eligible Telecommunications Carrier includes both  "toll control" and "toll blocking."  Upon information and belief, the Commission understands that the FCC will issue a decision on reconsideration addressing this issue by mid-December.  

4. The Commission is considering this application at this time because federal universal service support funds will be available commencing January 1, 1998 to all telecommunications service providers designated as an Eligible Telecommunications Carrier.  Thus, the Commission intends to issue its decision in this matter prior to that date.

5. The operation of Rule 70(a) without action by the Commission will result in the instant application being deemed complete without the benefit of the expected FCC decision.  If the FCC rules that "toll limitation" means "toll blocking" or "toll control," then the Commission will be able to proceed to make its decision on this issue based on the application as presently filed.  On the other hand, if the FCC rules that "toll limitation" means "toll blocking" and "toll control," then, where necessary, the Commission will need to rule upon waivers of the requirement that universal service support shall only be made available to telecommunications service providers providing each of the designated services.  See 47 C.F.R. § 54.101.  Since the Commission does not yet know whether Haxtun will need to request a waiver of the “toll limitation” requirement as part of this application, suspending the automatic deem complete date by extending it approximately two weeks to December 18, 1997 will enable the Commission to most efficiently rule on Haxtun's application for designation as an eligible telecommunications carrier.

6. In conclusion, the Commission finds that extraordinary circumstances exist to suspend the operation of Rule 70(a) with respect to the automatic deeming complete of an application.  Thus,  this docket should be held in abeyance until the Commission's weekly meeting scheduled for December 17, 1997.

II. ORDER

A. The Commission Orders That:

1. The operation of Rule 70(a) of the Commission's Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, concerning automatic deeming is hereby suspended with respect to the application filed by Haxtun Telephone Company for designation as an Eligible Telecommunications Carrier.

2. The Commission shall address the issue of completeness at its weekly meeting on December 17, 1997.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING November 26, 1997.
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    �  Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and Order, FCC 97-157, 62 F.R. 32862 (rel. May 8, 1997).
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