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I. BY THE COMMISSION

A. Statement

This matter comes before the Colorado Public Utilities Commission ("Commission") for consideration of exceptions to Decision No. R97-853.  In accordance with the provisions of § 40-6-109(2), C.R.S., timely exceptions were filed by Casino Transportation, Inc. ("CTI"), intervenor in this docket.  Applicant, Four Winds, Inc., doing business as People's Choice Transportation, Inc. ("People's Choice"), filed a response and subsequent factual corrections thereto.

This matter concerns the application of People's Choice to extend operations under Contract Carrier Permit No. A-9792 to include a scheduled contract carrier service to ticketed passengers for and on behalf of Harvey's Wagon Wheel Hotel and Casino, Inc. ("Harvey's").

In Decision No. R97-853, an Administrative Law Judge ("ALJ") for the Commission recommended granting the requested extension upon finding that People's Choice had established that the proposed service is specialized and tailored to Harvey's distinct needs.  As a result, the ALJ concluded that the standards set forth in Rule 3.1 of the Commission's Rules Governing Contract Carriers by Motor Vehicle, 4 Code of Colorado Regulations 723-23 ("Contract Carrier Rules"), had been met.

CTI contends that (1) the standards set forth in Rule 3.1 of the Contract Carrier Rules were misapplied by the ALJ, including a failure to apply Rule 3.1.2, and (2) the selling of tickets converts the proposed transportation from contract carriage to common carriage and, therefore, People's Choice failed to meet the relevant standard.

Now being duly advised in the premises, the Commission will deny the exceptions. 

B. Factual Background

People's Choice's proposed contract carrier service would run between a facility located at or near 20th Avenue and Youngfield Street in Lakewood, Colorado and Harvey's in Central City, Colorado with no other stops.  Decoration and other corporate identification at the 20th and Youngfield facility would be exclusively that of Harvey's.  The service would be provided on an hourly basis between 7:00 or 8:00 a.m. and 10:00 p.m. to casino patrons (but not employees) of Harvey's through the sale of tickets to passengers.  People's Choice would be paid by Harvey's regardless of the number of passengers that were transported.  The vehicles used under the requested authority would be completely decorated in accordance with Harvey's current marketing theme which decorations, including the necessary vinyl coating for the vehicles, will be provided at Harvey's expense.  People's Choice will dedicate two vehicles to this service.

CTI has common carrier authority to provide scheduled transportation of passengers between the portion of Jefferson County where the People's Choice facility is to be located and Central City.  As a common carrier, CTI must provide transportation to all members of the public upon payment of the approved rate.  CTI, therefore, provides transportation to both casino employees and casino patrons.  Finally, CTI would probably need to add vehicles to its existing fleet in order to meet the needs of Harvey's, and CTI was not willing to acquire additional vehicles until after the execution of a contract between it and Harvey's.

C. Discussion

In determining whether an applicant should be granted its requested contract carrier authority, the Commission must apply Rule 3.1 of the Contract Carrier Rules.  Rule 3.1 of the Contract Carrier Rules provides as follows:


3.1
In an application for a permit or for an extension of a permit



3.1.1
An applicant shall bear the burden of proving that the service it proposes to provide to potential shippers or customers is specialized and tailored to the potential shippers or customers distinct needs.



3.1.2
An intervenor may then present evidence to show it has the ability as well as the willingness to meet the distinctly specialized and tailored needs of the potential shippers or customers.



3.1.3
If an intervenor establishes it has the ability and willingness to meet the distinctly specialized and tailored needs of the potential shippers or customers, the burden of proof then shifts to the applicant to demonstrate that it is better equipped to meet such needs of the potential shippers or customers than the intervenor.



3.1.4
An intervenor must then establish that the proposed operation of the contract carrier will impair the efficient public service of common carriers serving in the same area as is proposed in the application.

Rule 3.1 is in accordance with Ward Transport, Inc. v. Public Utilities Comm'n, 376 P.2d 166 (Colo. 1962), Denver Cleanup Service, Inc. v. Public Utilities Comm'n, 561 P.2d 1252 (Colo. 1977), Pollard Contract Co., Inc. v. Public Utilities Comm'n, 644 P.2d 7 (Colo. 1982), and Ace West Trucking, Inc. v. Public Utilities Comm'n, 788 P.2d 755 (Colo. 1990) which are the leading cases interpreting the standard for issuing a permit to perform contract carriage.

In considering the above standards, the Commission finds that People's Choice adequately demonstrated that its proposed service is distinctly different or superior to that of authorized common carriers.  People's Choice is capable of providing a service from a facility which exclusively promotes Harvey's and in vehicles presently available to be vinyl coated with Harvey's advertising logo.  Moreover, only under contract carriage, can ridership be restricted against casino employees.  CTI, the authorized common carrier, cannot perform the service in the manner required by Harvey's.

The same facts also support the proposition that the proposed service is specialized and tailored to meet the distinct needs of Harvey's as required by the first criteria in Rule 3.1 of the Contract Carrier Rules.  The Commission, therefore, will affirm the finding of the ALJ as to this criteria.  The Commission will also affirm the ultimate result to grant the requested permit extension as recommended by the ALJ.  As described below, a permit extension should be awarded even if the Commission adopts CTI's contention that the ALJ failed to apply Rule 3.1.2 of the Common Carrier Rules.

If the Commission adopts, by assumption, the position of CTI that the second criteria which sets forth CTI's burden to demonstrate its ability to meet the distinctly tailored and specialized needs of Harvey's was met, the Commission must necessarily consider the third criteria of Rule 3.1 of the Common Carrier Rules.  With respect to the third criteria, the Commission finds that People's Choice did meet its burden to demonstrate that it is better equipped to meet the needs of Harvey's.  People's Choice has already leased a facility which can be exclusively decorated with Harvey's promotional material, and it has vehicles presently available to meet the demands of Harvey's.  This finding then requires CTI to demonstrate impairment of the efficient public service its common carrier operations provide, as fully set forth in the fourth criteria.  CTI concedes in its exceptions that it made no such showing.  Thus, the contention that the ALJ failed to apply Rule 3.1.2 of the Contract Carrier Rules must fail, as any such error would be harmless based on the record.  The Commission will, therefore, affirm the granting of the application.

However, to ensure that the Public Utilities Law is not  violated, the issue of ticket sales requires further discussion.  CTI argues that the selling of tickets in the manner set forth in the record before the Commission amounts to a "fatal flaw" in the instant application.  The Commission will not adopt this position because the manner in which a carrier and its customer agree to transport passengers does not bear on any of the determinations required by Rule 3.1 of the Contract Carrier Rules.

While not adopting CTI's position, the selling of tickets to passengers of a service provided under contract carriage authority raises issues of concern.  The Commission, therefore, hereby puts People's Choice and its customer, Harvey's, on notice that it is plausible to conclude from the record evidence that Harvey's will control or manage a motor vehicle in the business of transporting passengers.  Such a conclusion would likely be strengthened if Harvey's sells tickets to prospective passengers.  If such a conclusion were to be reached, then it could follow that Harvey's is engaging in or transacting the business of transporting passengers in violation of the certification or permitting requirements of Public Utilities Law governing common and contract motor carriers.  See §§ 40-10-104 and 40-11-103, C.R.S.

Additionally, the only rate required to be set forth in the tariff filing to be made by People's Choice in compliance with § 40-11-105(3), C.R.S., is the rate charged by People's Choice to Harvey's.  Thus, the price of any ticket sold to passengers of the contract carriage arrangement described in this matter will not be reviewed in conjunction with review of the tariff filing required by this Decision.  Any unregulated ticket charge assessed to passengers, whether administered or retained by People's Choice, Harvey's or both, will require separate investigation in light of the requirement to file rates, charges, and collections that affect or relate to the operations of common and contract carriers.  See §§ 40-3-103, 40-10-102, and 40-11-105, C.R.S.

II. ORDER

A. The Commission Orders That:

The exceptions filed by Casino Transportation, Inc., are denied.

Four Winds, Inc., doing business as People's Choice Transportation, Inc., is hereby granted an extension of its current permit.

Henceforth, Contract Carrier Permit No. A-9792 issued to Four Winds, Inc., doing business as People's Choice Transportation, Inc., shall read as follows:

Transportation of


passengers and their baggage as a Class A contract carrier by motor vehicle for hire,



(I)
Between the Quality Inn located at 12100 West 44th Avenue, Wheat Ridge, Colorado, on the one hand, and the Jazz Alley Casino and Gold Mine Casino, Black Hawk, Colorado, on the other hand.



(II)
Between the facilities operated by Harvey's Wagon Wheel Casino at or near the intersection of 20th Avenue and Youngfield Street in Jefferson County, Colorado, on the one hand, and Harvey's Wagon Wheel Casino in Central City, Colorado, on the other hand.

RESTRICTION:


Part (I) of this authority is restricted to providing service only for Jazz Alley Casino and the Gold Mine Casino, Black Hawk, Colorado.  Part (II) of this authority is restricted to providing service for only Harvey's Wagon Wheel Casino, Central City, Colorado.

Applicant shall cause to be filed with the Commission certificates of insurance as required by Commission rules.  Applicant shall also file an appropriate tariff and pay the issuance fee and annual vehicle identification fee.  Operations may not begin until these requirements have been met.  If the Applicant does not comply with the requirements of this ordering paragraph within 60 day of the effective date of this Order, then the ordering paragraph granting authority to the Applicant shall be void.  On good cause shown, the Commission may grant additional time for compliance.

The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
November 19, 1997.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ROBERT J. HIX
________________________________



VINCENT MAJKOWSKI
________________________________



R. BRENT ALDERFER
________________________________

Commissioners



( S E A L )


ATTEST:  A TRUE COPY



____________________

Bruce N. Smith

Director



g:\yellow\C971225.DOC:lp - 11/21/97 10:06 AM
10

_941534424.unknown

