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I. BY THE COMMISSION:

A. Statement

1. This matter comes before the Commission for con-sideration of exceptions to Decision No. R97-896 (“Recommended Decision”) issued by the Administrative Law Judge (“ALJ”) on September 5, 1997.  In that decision, the ALJ recommended dis-missal of the complaint filed by Jarco Inc. (“Jarco”), against Respondent Public Service Company of Colorado (“PSCo” or “Com-pany”).  Jarco has filed exceptions to the Recommended Decision, pursuant to the provisions of § 40-6-109(2), C.R.S.  PSCo has filed a response to the exceptions.  Now being duly advised in the premises, we will deny the exceptions.

B. Discussion

1. As explained in the Recommended Decision, this dispute concerns the Company’s efforts to collect from Jarco, amounts owed for utility service provided at the premises located at 4571 and 4591 Ivy Street for the period of time, December 21, 1995 through May 20, 1996.  A tire recycling business operated by a third party, JaiTire, Inc. (“JaiTire”), was located at those premises for the relevant period of time.  Jarco and JaiTire had entered into negotiations for the purchase of JaiTire’s business by Jarco.  As part of those negotiations, PSCo was directed by Richard Balsavage, an alleged representative of Jarco, to trans-fer the account for utility service at 4571 and 4591 Ivy Street to Jarco.  The sale of JaiTire to Jarco eventually failed, and the President for JaiTire directed the Company to return the account for utility service at the subject premises to JaiTire.  However, after an investigation, PSCo determined that Jarco was liable for the utility bill for an approximate five-month period (i.e., between the transfer of the account by Mr. Balsavage and the return of the account to JaiTire at the direction of its President).  Jarco disputes that determination by the Company in the instant complaint.

2. Before the ALJ, the parties agreed that the dis-pute should be resolved without hearing based upon written sub-missions, including documents placed into the record by each party.  The ALJ, based upon those written submissions, found:

Nowhere does Jarco argue or provide any evidence in support of an argument that PSCo’s billing practices were in violation of any law, rule, or tariff; that PSCo’s reliance on representations made to it by JaiTire was not reasonable or in accord with law, rule, or tariff; or that PSCo had intentionally or even inadvertently collaborated in the fraud allegedly per-petrated by JaiTire.  Without such evidence, the Admin-istrative Law Judge cannot conclude that PSCo has com-mitted an act or thing or omitted a thing to be done for which it can be held liable under the Commission’s complaint process, nor can she conclude that PSCo improperly billed Jarco for the services in question.  Jarco’s complaint against PSCo must therefore be dis-missed.

Recommended Decision, at 5.

Jarco excepts to the recommendation to dismiss the complaint, claiming that the ALJ erred in apparently holding that the Commission lacks jurisdiction over this dispute.  We agree that to the extent this dispute concerns whether the Company has improperly billed Jarco for utility services, the Commission does have jurisdiction to resolve the controversy.  However, we note that the ALJ did make findings of fact, as quoted above, which do resolve this case.  That is, the ALJ found that Jarco had failed to prove that PSCo had “improperly billed Jarco for the services 

3. in question.”  Our independent review
 of the record here leads us to affirm the Recommended Decision.

4. The record, especially the documents attached to PSCo’s Verified Statement of Position, includes substantial evi-dence that Jarco authorized the Company to transfer the account for utility services at 4571 and 4591 Ivy Street to Jarco.  For example, the documents indicate that a business relationship was established between Jarco and JaiTire in the relevant time period; that Mr. Balsavage was a duly authorized representative for Jarco when he directed transfer of the account to Jarco; that Jarco had assumed responsibility for the premises at 4571 and 4591 Street Ivy during the pertinent time period; etc.  In light of that evidence, we will deny the exceptions and affirm the Recommended Decision.

Order

A. The Commission Orders That:

1. The Exceptions to Decision No. R97-896 filed by Jarco, Inc., are denied, and the Recommended Decision in this case is affirmed.

2. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the Mailed Date of this Decision.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING November 5, 1997.
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� We disagree with the Company’s argument that the Commission is bound by the ALJ’s findings of fact, pursuant to the provisions of § 40-6-113(4), C.R.S. (in absence of a transcript of hearing before the ALJ, the findings of fact are presumed to be complete and accurate).  Those statutory provisions are applicable in instances where an evidentiary hearing is held before the ALJ.  In this case, the evidentiary record consists entirely of written docu-ments filed by the parties, and all those documents are part of the record before us on exceptions.  Since we are in the same position as the ALJ with respect to review of those documents (i.e., the record before is the identical record considered by the ALJ even without a transcript), the provisions of § 40-6-113(4), C.R.S., do not apply.
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