Decision No. C97-1177

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-416T

IN THE MATTER OF THE APPLICATION OF GREAT WEST SERVICES, LTD. d/b/a SimCom Communications FOR A Certificate to PROVIDE, ON A facilities-owned, RESALE, and unbundled network element BASIS, COMPETITIVE LOCAL EXCHANGE TELECOMMUNICATIONs SERVICEs in Colorado Springs, Estes Park, and the Denver metropolitan area; NOtiCE OF INTENT TO EXERCISE OPERATING AUTHORITY in THose areas   (maps provided); and Application for a certificate of public convenience and necessity to provide Emerging competitive telecommunications services throughout the ENTIRE State of Colorado; and request for a letter of registration to provide intrastate, non-optional operator services.   

ORDER GRANTING A CERTIFICATE of PUBLIC CONVENIENCE AND NECESSITY to Provide LOcal EXCHANGE Telecommunications Services, a Certificate of Public Convenience and Necessity to provide Emerging Competitive (part 3) Telecommunications Services, and letter of registration to provide         non-optional operator services

Mailed Date:  November 10, 1997

Adopted Date:  November 5, 1997

I. BY THE COMMISSION

A. Statement and Findings of Fact

1. On September 19, 1997, Great West Services, LTD. doing business as SimCom Communications (“Great West/SimCom”), filed a combined application for a Certificate to Provide Local Exchange Telecommunications Services (“CPLE”) on a facilities-owned, resale, and unbundled network element basis in Colorado Springs, Estes Park, and the Denver metropolitan area, and its Notice of Intent to Exercise Operating Authority to provide local exchange telecommunications services in Colorado Springs, Estes Park, and the Denver metropolitan area (maps provided).  Collec-tively, the CPLE and the Notice of Intent to Exercise Operating Authority, when approved, will result in the issuance of a Cer-tificate of Public Convenience and Necessity to provide Local Exchange Telecommunications Services (“CPCN”).  Additionally, the Great West/SimCom’s combined application included a request for a Certificate of Public Convenience and Necessity to Provide the following  Emerging Competitive (Part 3) Telecommunications Serv-ice throughout the entire state of Colorado: InterLATA Toll and IntraLATA Toll.  Further, Great West/Sim/Com has requested a let-ter of registration to provide non-optional operator services. 

On September 26, 1997, the Commission issued a Notice of Application Filed and Notice of Hearing providing notice to all interested parties that this combined application had been filed.  Interventions were due on or before October 27, 1997.

On October 27, 1997, U S WEST Communications Inc. (“U S WEST”), pursuant to Rule 64(a) of 4 Code of Colorado Regu-lations 723-1, filed its Entry of Appearance and Notice of Inter-vention in this application.  No other party petitioned to inter-vene.

Discussion

Pursuant to § 40-6-109(5), C.R.S., the Commission finds that this matter may be considered without a hearing.

U S WEST, in its intervention, states that “. . . if the Commission were to grant Great West/SimCom’s appli-cation with the provision that Great West/SimCom is obligated to 1)offer service to all customers on a non-discriminatory basis and to 2)comply with all applicable statutes and Commission regu-lations governing telecommunications providers, consistent with previous Commission decisions granting certificates to provide local exchange telecommunications services, U S WEST would not be opposed to the granting of the application without the need for a hearing.”  The Commission will grant the CPCN in accordance with U S WEST’s statement.  Therefore, the application is unopposed.

Consistent with terms and conditions established in previous Commission decisions, Great West/SimCom will be required to participate in the Colorado High Cost Fund, the Tele-communications Relay Services for the Disabled Telephone Users Program, the Emergency Telephone Access Act Program, and other financial support mechanisms that may be created in the future by the Commission to implement §§ 40-15-502(4) and (5), C.R.S.  Great West/SimCom further acknowledges that prior to providing local exchange telecommunications services it must: (1) have on file with the Commission effective tariffs or price lists for its services; and (2) comply with all Commission rules and orders applicable to the provision of local exchange telecommunications services unless it has obtained a waiver. 

Additionally, Great West/SimCom will be required to use the Uniform System of Accounts of the Federal Communica-tions Commission, found at Part 32 of 47 C.F.R., until such time as it is granted authority by the Commission to use a substitute accounting system utilizing Generally Accepted Accounting Prin-ciples (“GAAP”).  Staff agrees to work with Great West in the preparation of an acceptable substitute accounting system utiliz-ing GAAP.

Granting Great West/SimCom a CPCN is consistent with the legislative statements of policy contained in §§ 40-15-101, 40-15-501, and 40-15-502, C.R.S.

II. ORDER

The Commission Orders That:

Great West Services LTD., doing business as SimCom Communications’ combined application for a Certificate to Provide Local Exchange Telecommunications Services, Notice of Intent to Exercise Operating Authority, application for a Certificate of Public Convenience and Necessity to provide Emerging Competitive Telecommunications Services, and request for a Letter of Regis-tration to provide Non-optional Operator Services is deemed com-plete. 

Great West Services. LTD, doing business as SimCom Communications is granted a Certificate of Public Convenience and Necessity to Provide Local Exchange Telecommunications Services on a facilities-owned, resale and unbundled network elements basis throughout the geographic areas of Colorado Springs, Estes Park, and the Denver metropolitan area.  A detailed description of these geographic areas has been delineated in the local exchange maps which were submitted as part of the application.

For local exchange telecommunications services provided on a resale basis, Great West Services LTD., doing busi-ness as SimCom Communications shall have the obligation to serve all customers in its service territory on a non-discriminatory basis.  Specifically, Great West Services LTD., doing business as SimCom Communications shall not be allowed to refuse service to a qualified customer, that is, a customer that has the ability to pay for the service.  For clarification, service territory shall be defined as that portion of Colorado included in the exchange maps provided as part of the application.  Further, as a condi-tion of this certificate and operating authority, Great West Services LTD., doing business as SimCom Communications shall be required to provide local exchange telecommunications services to residential and business customers in compliance with § 40-15-502(3)(b)(I), C.R.S.  However, Great West Services LTD., doing business as SimCom Communications shall not be required to extend service to customers where the underlying facilities-based pro-vider has no facilities.

For local exchange telecommunications services provided on a facilities-owned basis, Great West Services LTD., doing business as SimCom Communications shall have the obligation to serve all customers on a non-discriminatory basis only in areas in which it has such facilities.  Specifically, Great West Services LTD., doing business as SimCom Communications shall not be allowed to refuse service to a qualified customer, that is, a customer who has the ability to pay for said services.  Further, as a condition of this certificate and operating authority, Great West Services LTD., doing business as SimCom Communications shall be required to provide local exchange services to residential and business customers in compliance with § 40-15-502(3)(b)(I), C.R.S.

Great West Services, LTD., doing business as SimCom Communications is granted a Certificate of Public Conven-ience and Necessity to provide Emerging Competitive Telecommuni-cations Services consisting of IntraLATA Toll and InterLATA toll throughout the State of Colorado.

Great West Services, LTD., doing business as SimCom Communications upon filing of tariffs and, if applicable, price lists pursuant to paragraph 8 below, will be deemed, by this Decision and Order to have been granted a Letter of Regis-tration for state-wide authority to provide non-optional operator services in accordance with Rule 3 of the Part 3 Rules.  If Great West Services LTD., doing business as SimCom Communications fails to file tariffs and price lists pursuant to ordering paragraphs 7 and 8 below, the authority to provide non-optional operator serv-ices as granted in this Decision and Order shall, without further order of the Commission, be deemed null and void and no letter of registration shall be deemed issued.  For good cause shown, and if a proper request is filed within the 30 days of the effective date of this Decision and Order, the Commission may grant Great West Services LTD., doing business as SimCom Communications addi-tional time within which to file tariffs and price lists.

Great West Services LTD., doing business as SimCom Communications shall file an advice letter with proposed tariffs to provide non-optional operator services within 30 days of the mailing date of this Decision.  If Great West Services LTD., doing business as SimCom Communications desires the flexible pricing authorized pursuant to Rule 5.3.5 of the Non-optional Operator Service Rules, Great West Services LTD., doing business as SimCom Communications shall file with the advice letter and proposed tariffs, a proposed price list.  The tariff shall include, at a minimum, appropriate tariff sheets stating just and reasonable rates, relevant Operator Service Rules, and other reg-ulations as required by the rules of this Commission, citation to this Decision and Order as authority to provide service, and the name, telephone, and address of a non-optional operator service consumer-complaint representative for the company.

A letter of registration shall not be deemed issued by this Decision or Order unless and until tariffs and price lists, if applicable, have been filed and the Commission has either issued an order approving said tariffs and, if appli-cable, price lists, or allowed the tariffs and, if applicable, price lists, to become effective by operation of law. Great West Services LTD., doing business as SimCom Communications shall not provide non-optional operator services in this state without first having tariffs and, if applicable, price lists on file with this Commission that have either been approved or been allowed to go into effect by operation of law.  Thus, if Great West Services LTD., doing business as SimCom Communications is currently not providing non-optional operator services in this state, it may not offer service until its tariffs and if applicable, price lists are filed and have become effective.  If Great West Serv-ices LTD., doing business as SimCom Communications is currently providing non-optional operator service, it is hereby ordered to cease and desist provisioning such service until its tariffs and, if applicable, price lists are filed and have become effective.  Provision of non-optional operator services without having tar-iffs and, if applicable, price lists either approved by this Commission or allowed to go into effect by operation of law can result in the imposition of civil penalties of up to $2,000 per violation, cumulative for each violation, and other corrective action, including an order to cease and desist and an order to refund any revenue collected in violation of State statute or Commission orders or rules.

Great West Services LTD., doing business as SimCom Communications does not receive any firm-specific form of relaxed regulation as a result of this Order.  However, Great West Serv-ices LTD., doing business as SimCom Communications is eligible for the industry-wide form of relaxed regulation for non-optional operator services, found at 4 Code of Colorado Regulations 723-18, described specifically below.  If Great West Services LTD., doing business as SimCom Communications desires the industry-wide form of relaxed regulation specified in 4 Code of Colorado Regu-lations 723-18, Great West Services LTD., doing business as SimCom Communications is ordered to pursue the following course of action.  First, after its tariff has become effective, those tariffed rates will become the maximum Great West Services LTD., doing business as SimCom Communications may charge.1  Second, Great West Services LTD., doing business as SimCom Communications shall file a transmittal letter with a price list which contains current prices. Great West Services LTD., doing business as SimCom Communications may change prices for non-optional operator services on 14 days notice to the Commission.  Should Great West Services LTD., doing business as SimCom Communications not wish to receive this flexibility, it shall notify the Commission at the time it files its initial tariff and advice letter.

The letter of registration to be granted herein is subject to all applicable Colorado statutes, Commission rules, regulations, and procedures.  For example, Great West Services LTD., doing business as SimCom Communications must comply with all Commission-mandated reporting requirements, including but not limited to an acceptable annual report as required under Rule 25 of the Rules of Practice and Procedure,2 found at 4 Code of Colorado Regulations 723-1, and any audit report as described in §§ 40-6-106 and 107, C.R.S.  Since the Part Three Service Pro-viders’ annual report is designed for the use of Generally Accepted Accounting Principles, Great West Services LTD., doing business as SimCom Communications may elect not to utilize the Uniform System of Accounts, in preparing these records.  However, Great West Services LTD., doing business as SimCom Communications is obligated to produce Colorado-specific numbers, including but not limited to, expenses, investment, revenue, messages, minutes of use, etc. , Great West Services LTD., doing business as SimCom Communications is required to produce cost studies as requested by the Commission according to 4 Code of Colorado Regulations 723-24.  Failure to produce either Colorado-specific numbers or the appropriate cost studies, or failure to comply with other Commission rules or Colorado statutes, shall be grounds for revo-cation of the letter of registration issued herein. Great West Services LTD., doing business as SimCom Communications shall bear any and all expenses associated with the production of its books and records that are maintained outside the State of Colorado.

Rules 42 and 55 of the Commission’s Rules of Prac-tice and Procedure, found at 4 Code of Colorado Regulations 723-1, require that all utilities operating under a letter of regis-tration issued by this Commission follow certain procedures prior to a name change, transfer of assets, or control of a juris-dictional utility.  The statutory basis for these Commission Rules is §§ 40-2-108, and 40-5-105, C.R.S., the latter of which reads:

40-5-105.  Certificate or assets may be sold, assigned, or leased.  The assets of any public utility, including any certificate of public convenience and necessity or rights obtained under any such certificate held, owned, or obtained by any public utility, may be sold, assigned or leased as any other property other than in the normal course of business but only upon author-ization by the commission and upon such terms and con-ditions as the commission may prescribe.

Rule 42, in pertinent part, states:

(a)
When control of a fixed utility is transferred to another utility, or the name is changed, the utility which will afterwards operate under the certificate shall file with the Commission, post in a prominent public place in each business office of the utility, and have available for public inspection at each office, in the form of a tariff numbered in its P.U.C. series, an adoption notice as in Form G.

(b)
The adoption notice shall contain, to the extent applicable, all the data, items, and information required by Rule 55(c).

Rule 55 (c) of 4 Code of Colorado Regulations 723-1 reads as follows:

When a fixed utility proposes to obtain, extend or transfer a certificate of public convenience and neces-sity, including authority to exercise franchise rights, or to obtain controlling interest in any utility, or an asset transfer, stock transfer, or merger, it shall file an application with the Commission for that authority.

Rule 42 must be followed if Great West Services LTD., doing business as SimCom Communications changes its name after receipt of its letter of registration or a transfer of ownership and/or control has occurred.  If Great West Services LTD., doing busi-ness as SimCom Communications or another company is contemplating participating in such a transaction involving part or all of its assets and/or control of its letter of registration, the provi-sions of Rule 55(c) shall be followed. Great West Services LTD., doing business as SimCom Communications is hereby ordered to notify the Commission by a formal application should it contem-plate such a transaction.  If Great West Services LTD., doing business as SimCom Communications is unsure as to the applicabil-ity of these rules or statutory provisions, it may petition the Commission for a Declaratory Order.

Great West Services LTD., doing business as SimCom Communications is hereby notified that failure to comply with applicable statutes and regulations regarding the transfer of assets and/or letter of registration can result in the imposition of fines and other remedies, described herein.  Moreover, § 40-7-107, C.R.S., empowers the Commission to seek penalties for enti-ties which have not obtained a letter of registration from this Commission, but who are providing jurisdictional utility services as per §§ 40-1-103, 40-15-201, 40-15-301, C.R.S.:

For example, § 40-7-107, C.R.S., provides:

Violations by corporations not public utilities - pen-alty. Every corporation other than a public utility which violates any provision of articles 1 to 7 of this title or which fails to obey, observe, or comply with any order, decision, rule, direction, demand, or requirement of the commission or any part or provision thereof, except an order for the payment of money, in a case in which a penalty has not been provided for such corporations is subject to a penalty of not more than two thousand dollars for each offense.

When a firm which provides jurisdictional public utility services in Colorado wishes to transfer assets or control as described, supra, it must seek Commission approval prior to consummation of the transaction.  This requirement applies to all firms which provide such services jurisdictional to this Commis-sion, regardless of whether the firm has a valid letter of registration from this Commission.  In addition to the imposition of penalties, the Commission may void the transfer of assets and/or letter of registration, revoke the letter of registration, or take other appropriate action.  Thus, should Great West Serv-ices LTD., doing business as SimCom Communications engage in a merger or transfer, within the scope of Rules 42 and 55 of 4 Code of Colorado Regulations 723-1, it must file an appropriate appli-cation with this Commission independent of whether the other party to the transaction has a valid letter of registration from this Commission.

As the holder of a letter of registration, Great West Services LTD., doing business as SimCom Communications must timely and fully pay its assessment to the Public Utilities Com-mission Fixed Utilities Fund per § 40-2-112 and § 40-2-114, C.R.S.  Failure to do so could result in revocation of the letter of registration granted herein.

Great West Services LTD., doing business as SimCom Communications is hereby ordered to observe all Commission rules and Colorado statutes.

No provisions of this letter of registration are deemed to constitute grandfathering in any manner whatsoever.  Should Commission rules or Colorado statutes change, Great West Services LTD., doing business as SimCom Communications is bound to comply fully.  Should Great West Services LTD., doing business as SimCom Communications fail to do so, the letter of registra-tion granted herein may be revoked.

The 20-day time period provided in § 40-6-114(1), C.R.S., to file an application to the Commission for rehearing, reargument, or reconsideration, begins on the day after the Mailed Date of this Decision.

This Decision is effective on its Mailed Date.

ADOPTED IN COMMISSIONERS’ WEEKLY MEETING NOVEMBER 5, 1997.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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1 Should Great West Services LTD., doing business as SimCom Communications wish to raise the maximum rates, it shall file a new advice letter with new tariff pages attached,  In order to justify any increase in maximum rates, it must provide satisfactory cost support,  Further, the Commission may suspend any such rate changes and set the matter for full evidentiary hearing.  Absent a specific Commission order to the contrary, , Great West Services LTD., doing business as SimCom Communications shall bear the burdens of going forward and persuasion that such rates are just and reasonable.


2 The Commission’s Annual Report requires jurisdictional utilities to provide Colorado-specific information on cost, revenue, and profit, as well as a Colorado-specific income statement and balance sheet.  The Commission may impose, at its discretion, additional reporting requirements.
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