Decision No. C97-1160

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96S-331T
re:  The Investigation and suspension of tariff sheets filed by u s west COMMUNICATIONS, inc. with Advice Letter No. 2617, regarding tariffs for interconnection, local termination, unbundling and resale of services.

Commission Order on RECONSIDERATION, REHEARING, AND REARGUMENT
Mailed Date:  November 5, 1997

Adopted Date:  October 29, 1997

I. BY THE COMMISSION

A. Procedural Background
On October 6, 1997, U S WEST Communications, Inc. ("U S WEST" or "Company"), filed an application for reconsidera-tion, rehearing, and reargument (“RRR”) to Decision No. C97-946.  In that decision, the Commission reaffirmed its decision in light of the July 18, 1997 ruling by the Eighth Circuit Court regarding the combination of network elements and also ordered U S WEST to modify its proposed tariff in Section 9.1(D).

On October 14, 1997, the Eighth Circuit Court issued its second ruling regarding the combination of network elements.  In that ruling, the Eighth Circuit Court found that § 251(c)(3) of the Telecommunications Act of 1996 (“the Act”) cannot be read to levy a duty on the incumbent local exchange company to do the actual combining of network elements.  As a result, the Eighth Circuit Court vacated the Federal Communica-tion Commission’s (“FCC”) Rule 47 C.F.R. § 51.315(b). 

On October 28, 1997, MCImetro Access Transmission Services, Inc. (“MCImetro”), filed a motion to permit it to file a response to U S WEST’s second application for RRR and notice of supplemental authority of U S WEST.  The Commission will waive response time to the motion and permit the response to be con-sidered.

B. Discussion

1. Combining Network Elements

In its application for RRR, U S WEST states that the Commission’s reliance on FCC Rule 51.315(b) was in error.  According to U S WEST, the Eighth Circuit Court held that the Act indicates that requesting carriers combine unbundled ele-ments themselves to provide finished services, and does not require the incumbent local exchange carrier to do all the work.  Thus, USWC suggests that the Commission cannot require it to assemble the elements of its network into finished services for Competitive Local Exchange Companies (“CLECs”).

Within MCImetro’s response, it argues that the Commission should deny U S WEST’s request because U S WEST is raising precisely the same issue regarding its Interconnection Agreement with MCImetro in its arbitration docket, Docket No. 96A-366T, and U S WEST cannot seek to amend its contract through the tariff process.  We disagree with MCImetro’s argu-ments, notably, the present docket concerns the reasonableness of U S WEST’s tariff, not the validity of specific interconnection agreements.

In light of the second ruling by the Eighth Circuit Court, we agree with U S WEST and will grant RRR on this matter.  We believe §§ 6.1(B) and (C) of the Company’s proposed Colo. P.U.C. No. 17 tariff need to be rewritten.  The rewrite shall address the following areas:  (1) that U S WEST cannot pre-vent CLECs from recombining Unbundled Network Elements (“UNEs”); (2) whether U S WEST may elect to combine UNEs for CLECs instead of providing them access to its network in order for the CLECs to do the combining; and (3) if U S WEST prefers that CLECs combine UNEs, a tariffed description of the means of access, the type of access, and the methods available for CLECs to combine each
 net-work element.

Moreover, we would also note that there may be other areas of the Company’s proposed Colo. P.U.C. No. 17 tar-iff
 which may need to be rewritten in light of the second ruling of the Eighth Circuit Court.
  Consequently, U S WEST is directed to file additional descriptive and explanative information, including tariff pages, regarding any tariff changes stemming from the recent Eighth Circuit Court’s ruling that it believes are necessary to abide by the ruling and our order.  Since this will be new information offered into the record of the proceed-ing, interested parties shall have ten days from the date the information is filed to comment on the appropriateness of the proposed changes.

2. Customer Transfer Tariff Provisions

U S WEST believes that the Commission should not have modified § 9.1(D) in Decision No. C97-946.  The Company argues that if it must transfer a customer with a back balance to a reseller, it will adversely affect U S WEST’s collections to the detriment of the general body of customers.  Furthermore, if the Company loses the ability to obtain full payment from its former customers, and instead has to resort to debt collection proceedings, that would impose greater costs and result in less money collected.

We conclude that as the local telephone market moves to a more competitive environment, the Commission should not allow tariffs which provide for increased protection to one competitor.  If the Commission were to grant this request, U S WEST would be guaranteed full payment before a customer switched carriers.  As noted in Decision No. C97-946, U S WEST can require customers who have less than exemplary payment habits to provide a customer deposit.  In order to minimize the detriment to its general body of customers, U S WEST should investigate such options.  As a result, we will deny RRR on this point.

II. ORDER

The Commission Orders That:

The application for reconsideration, rehearing, or reargument filed by U S WEST Communications, Inc., is granted, in part, and denied, in part, consistent with the above discussion.

U S WEST Communications, Inc., is directed to file, within 20 days from the mailed date of this Decision, addi-tional descriptive and explanative information, including tariff pages, regarding necessary changes to its proposed Colo. P.U.C. No. 17 tariff in light of the recent Eighth Circuit Court’s rul-ing on combining network elements.

Parties shall have ten days from the date of fil-ing of additional information to comment on the proposed Colo. P.U.C. No. 17 tariff changes made by U S WEST Communications, Inc.

Further applications for rehearing, reargument, or reconsideration shall not be due pending Commission action on the new information to be filed by U S WEST Communications, Inc., consistent with the above requirements.

The motion of MCImetro Access Transmission Serv-ices, Inc., to file a response is granted and response time to the motion is waived.

This Order is effective on its Mailed Date.

ADOPTED IN Commissioners’ WEEKLY MEETING October 29, 1997.
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� We do not purport to modify any interconnection agreement in this docket, except as may have been specifically contemplated in a prior approved agreement (e.g., on prices).


� In § 6.1(A) of Colo. P.U.C. No. 17, U S WEST lists the following unbundled network elements:  local loop, local and tandem switching, inter-office transmission facilities, network interface devices, signaling and call-related database facilities, operations support systems functions, and oper-ator and directory assistance facilities.


� For instance, the $10 per port charge for local switching, discussed at the bottom of page 63 of Decision No. C97-739, would only apply if U S WEST does the combining.


� We note our concern with the Court’s interpretation of the respon-sibility for combining network elements.





6


_940152913.unknown

