Decision No. C97-1146

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97R-365T
IN THE MATTER OF PROPOSED RULES REGARDING AMENDMENTS TO THE RULES REGULATING TELECOMMUNICATIONS SERVICE PROVIDERS AND TELEPHONE UTILITIES, 4 CCR 723-2.
Commission Decision Adopting Rules

Mailed Date:  October 31, 1997

Adopted Date:  October 29, 1997

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Colorado Public Utilities Commission ("Commission") to consider adoption of rules regarding amendments to the Rules Regulating Telecommunications Service Providers and Telephone Utilities, 4 Code of Colorado Regulations 723-2 (the "Telephone Rules").  As discussed below, we will adopt the rules appended to this Decision as Attachment A.

2. This proceeding was initiated by issuing a Notice of Proposed Rulemaking on August 27, 1997.  See Decision No. C97-879.  The notice explained that the intent of the proposed amendments is to make any necessary revisions to the definition of basic local exchange service found at 4 CCR 723-2-17 and other impacted portions of the Telephone Rules in light of the recent promulgation of the definition of basic telephone service contained in Part 54 of Title 47 of the Code of Federal Regulations.  

In accordance with our Notice of Proposed Rulemaking, a hearing on the proposed rules was held by the Commission on October 24, 1997.  Written comments were received from AT&T Communications of the Mountain States, Inc. ("AT&T"); MCI Telecommunications Corporation ("MCI"); Teleport Communications Group, Inc. of Colorado ("TCG"); ICG Telecom Group, Inc. ("ICG"); the Colorado Office of Consumer Counsel ("OCC"); and U S WEST Communications, Inc. ("U S WEST").  Eagle Telecommunications, Inc./Colorado, doing business as PTI Communications, Inc. ("PTI"), U S WEST, OCC, MCI, TCG, ICG, and Staff of the Commission ("Staff") participated orally in the proceeding.

B. Discussion

The first issue the participants focused on concerned the frequency range within which voice grade access occurs (Rule 2.50).  This new rule paragraph was generally supported except with respect to the Hertz levels contained therein.  U S WEST stated that there was no need to provide the specific frequency range of voice grade transmissions in order to adequately define Voice Grade Access.  Alternatively, U S WEST proposed to change the frequency range from "500 Hertz to 4,000 Hertz, for a bandwidth of approximately 3,500 Hertz" to "300 Hertz to 3,400 Hertz" to ensure that nothing in the definition could be interpreted to permit the inclusion of data or modem-oriented transmissions and because it believes the Federal Communications Commission will modify its pronouncement containing the range proposed in the Notice of Proposed Rulemaking.  PTI supported U S WEST's position.

The Commission will decline to change the proposed definition for Voice Grade Access to reflect a different frequency range than that presently adopted by the Federal Communications Commission.  If the Federal Communications Commission does indeed modify its pronouncement, then the Commission will re-examine this definition at that time.

The other comments relate to Rule 17 which sets forth the standard for Basic Local Exchange Service.  In general, all participants support the additions to the minimum services and capabilities which constitute basic local exchange service.

AT&T, ICG, MCI, and TCG each express a concern that the phrase "shall construct and maintain" contained in Rule 17.1 could be interpreted to impose a network buildout requirement on all providers of basic local exchange service, including those which intend to provide service through resale or the combining of unbundled network elements.  In order to clarify this potentially problematic interpretation, ICG proposes a new Rule 17.4.  Suggested modifications to this rule proposal were made collectively by AT&T, MCI, and TCG and also by the OCC.  U S WEST proposed a clarifying change to Rule 17.1 in an attempt to address this concern.

U S WEST's suggestion to change the phrase "each customer" to "its customers" in Rule 17.1 is helpful in which customers each local exchange company is responsible for providing basic local exchange service; however, the Commission will further modify Rule 17.1 to contain the phrase "to each of its customers".  The Commission finds that this wording further improves upon the amendment proposed by U S WEST.

The Commission also finds merit in the proposal to add a new Rule 17.4.  With respect to this rule, the participants presented a consensus proposal at the hearing.  The Commission will adopt this proposal with a modification to include "Commission directive" as an alternative basis to "applicable law" for the possible imposition of a requirement to construct facilities or the possible suspension or elimination of such a requirement.  The Commission finds the addition of the phrase "Commission directive" fully describes the circumstances governed by Rule 17.4.

The definitions of Basic Local Exchange Service and Basic Telephone Service (Rule 2.5) have been merged and the statement that the Commission has been granted the authority under § 40-15-502(2), C.R.S., to modify the definition as needed has been added.  Additionally, the definition of Individual Line Service or its Functional Equivalent (Rule 2.28) has been modified.  Finally, a minor textual change was made to the definition of Local Access Line (Rule 2.32).  No comments to these amendments were made and, therefore, the Commission will adopt them.

In reworking the definition of basic local exchange service, several defined terms, not referred to above, were proposed to be added.  Specifically, definitions for Access to Emergency Services (Rule 2.1), Access to Toll Service (Rule 2.2), Access to Operator Services (Rule 2.3), Dial Tone or its Equivalent (Rule 2.18), and Local Usage (Rule 2.35) have been added.  The Commission will likewise adopt these amendments as they are supported by all participants.

In addition to the substantive changes to the proposed rules discussed above, the Commission has substituted "Basic Local Exchange Service" for "basic telephone service" throughout the Telephone Rules in order to make the Commission term the same as the term used by the Federal Communications Commission.  Additionally, renumbering and cross-references updating has been made to accommodate the additional rule paragraphs.  

II. ORDER

A. The Commission Orders That:

The rules set forth in Attachment A are adopted.

This Decision adopting the attached rules shall become final 20 days following the Mailed Date of this Decision in the absence of filing of any applications for rehearing, reargument, or reconsideration.  In the event any application for rehearing, reargument, or reconsideration to this Decision is timely filed, this Decision Adopting Rules shall become final upon a Commission ruling denying any such application, in the absence of further order of the Colorado Public Utilities Commission.

Within 20 days of final Commission action on the attached rules, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register, along with the opinion of the Attorney General regarding the legality of the rules.

The finally adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days following the above-referenced opinion by the Attorney General.

The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
October 29, 1997.
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