Decision No. C97-1082

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96F-230T

c. addington, frank burton, amos clark, patty clark, anthony flasco, robert gehler, and wayne latham,



Complainants,

v.

U S WEST Communications, Inc., and condominium management company,


Respondents.
Order Denying  Application For Rehearing,
Reargument, or Reconsideration

Mailed Date:  October 21, 1997

Adopted Date:  October 15, 1997

I. BY THE COMMISSION

A. Statement

This matter comes before the Commission for con-sideration of the Application for Rehearing, Reargument, or Reconsideration (“RRR”) filed by Complainants Frank Burton et al. (“Complainants”).  The application requests reconsideration of Decision No. C97-904.  In that decision we granted the exceptions filed by Respondents U S WEST Communications, Inc. (“USWC”), and Condominium Management Company (“CMC”) to Recommended Decision  No. R97-517, issued by the Administrative Law Judge (“ALJ”) on May 21, 1997.  USWC and CMC have filed a Motion to Strike Portions of Application for Rehearing, Reargument, or Recon-sideration.  Now being duly advised in the premises, we will grant the motion to strike, in part, and deny the application for RRR.

B. Discussion

As noted in the motion to strike, Complainant’s application for RRR is to a large extent based upon factual allegations which are not part of the record in this case.  For example, Complainants now allege that the easements retained by CMC or its predecessors in interest were not permanent and, in fact, have expired.  Complainants, relying upon these assertions, contend that the cable facilities purchased by CMC from USWC were not located upon property in which CMC had an ownership interest.  However, as Respondents’ motion to strike points out the infor-mation upon which Complainants’ arguments are based (e.g., the deposition of Michael Dybicz) was not admitted into evidence in this case.  We agree with the motion to strike that it is improper to offer additional evidence at this point of the pro-ceeding.  Therefore, to the extent the application for RRR relies upon new factual allegations, it must be denied.

The application for RRR also disputes the findings of fact upon which Decision No. C97-904 is based (e.g., alle-gation that utility easements were not permanently reserved to CMC).  We note that no transcript of the proceedings before the ALJ was filed with the exceptions to the Commission.  Therefore, our decision assumed that the ALJ’s factual findings were com-plete and accurate.  See § 40-6-113(4), C.R.S. (if transcript of proceedings before ALJ is  not filed, it shall be conclusively presumed that basic findings of fact in the recommended decision are complete and accurate).  The ALJ found that, “. . . the condominium declarations reserved to HCH, its successors, and assigns, an easement on the individual lots and condominium buildings for the purposes of installing and maintaining utili-ties . . .”  Decision  No. R97-517, page 4.  Since no transcript of the hearings before the ALJ has been provided to the Commis-sion, the application for RRR must be denied to the extent it disputes that finding.

Complainants, in their request for reconsidera-tion, lastly argue that CMC is attempting to charge end users for use of the cable purchased from USWC.  We again emphasize that Decision No. C97-904 did not resolve the issue as to whether CMC is legally entitled to charge end-users for use of cable facili-ties.  See Decision No. C97-904, footnote 10.  Therefore, these allegations, even if they had been properly presented to the Com-mission, provide no reason for modification of our decision.

II. ORDER

The Commission Orders That:

The Application for Rehearing, Reargument, or Reconsideration by Complainants is denied.

The Motion to Strike Portions of Application for Rehearing, Reargument, or Reconsideration by Respondents U S WEST Communications, Inc., and Condominium Management Company is granted to the extent the application for rehearing, reargument, or reconsideration refers to documents or information not part of the record before the Commission, and is otherwise denied.

This Order is effective on its Mailed Date.

ADOPTED IN Commissioners’ WEEKLY MEETING October 15, 1997.
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� Similarly, if Complainants are concerned with taking telephone service from the CMC PBX, we note that the record indicates that a number of end-users at the CMC condominium development are presently taking service directly from USWC.
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