Decision No. C97-1068

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96R-096EG

in the matter of proposed rules regarding cost allocations for the non-regulated activities of electric and gas services.

decision denying exceptions
and adopting rules

Mailed Date:   October 17, 1997

Adopted Date:  October 15, 1997

I. by the commission

A. Statement



By Decision No. R97-801, the Administrative Law Judge (“ALJ”) issued a recommended decision adopting cost allocation rules for the non-regulated activities of electric and gas services.  On September 2, 1997, K N Energy, Inc., K N Marketing, Inc., K N Services, Inc., K N Gas Gathering, Inc., K N Field Services, Inc., K N Gas Supply Services, Inc., and K N Interstate Gas Transmission Company (collectively “K N”) filed exceptions to the recommended decision. K N seeks reconsideration of recommended Rule 5.1.2.

B. Discussion

1. Rule 5.1.2 requires that transfers involving services from the utility to a non-regulated affiliate for cost allocation purposes be priced at the higher of Fully Distributed Costs (“FDC”) or market rate.   K N argues that transfers from the utility to a non-regulated affiliate should be priced only at FDC of the utility.  K N contends that when transfers are priced at FDC the ratepayers are protected.  According to K N, when transactions from the utility to a non-regulated affiliate are valued at higher than FDC, an additional profit is created.  Moreover, when this profit is applied against regulated expenses it results in utility customers not paying all of the utility’s prudent used and useful costs in the performance of its utility service.  Furthermore, K N argues that while it is organized differently than other utilities, this rule provides disparate treatment to K N as compared to other utilities with affiliated service corporations.

2. The Commission finds K N’s arguments unpersuasive.  When these rules were initially proposed by the Commission, they included an allocation of a royalty payment from the non-regulated affiliate to the utility for the intangible value
 of the utility’s business which the non-regulated affiliate might benefit from.  As the rulemaking progressed, the Commission removed the royalty payment provision, in part due to the difficulty in measuring such intangible value, and instead adopted the higher of market value or FDC standard as a reasonable alternative.  As discussed in Decision No.  C97-306, the use of the higher of standard best comports with our duty to balance and protect the public interest.  

3. In conclusion, the Commission rejects K N’s position that these rules go beyond the legislative mandate and result in reverse subsidies (i.e. benefits to the ratepayers) through the confiscation of non-regulated business funds.  The Commission hereby reiterates its belief that these rules are fully within the scope of its rulemaking authority in interpreting § 40-3-114, C.R.S., and that an unlawful confiscation of the business funds of non-regulated affiliates will not result.

4. On October 3, 1997, the Colorado Business Alliance for Cooperative Utility Practices filed an informational pleading to assist parties with the record.  The Commission will construe this filing as a late-filed response to exceptions and will grant the response.

5. In the Recommended Decision, the ALJ changed Rule 5.2.2 from the language proposed.  No party filed exceptions regarding this modification.  The Commission finds this change should be accepted. 

II. order

A. The Commission Orders That:

1. The exceptions filed by K N Energy, Inc., K N Marketing, Inc., K N Services, Inc., K N Gas Gathering, Inc., K N Field Services, Inc., K N Gas Supply Services, Inc., and K N Interstate Gas Transmission Company (“K N”) are denied.

2. The 20-day period provided for in § 40-6-114(1) C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this decision.

3. The adopted rules are included as Attachment A to this decision.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 15, 1997.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ROBERT J. HIX
________________________________




VINCENT MAJKOWSKI
________________________________

Commissioners

COMMISSIONER R. BRENT ALDERFER
ABSENT, BUT CONCURRING.
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ATTEST:  A TRUE COPY



____________________

Bruce N. Smith

Director
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� These would include use of the utility’s name or logo, franchised service territories, and to some extent goodwill.
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