Decision No. C97-1050

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-110T
IN THE MATTER OF THE PETITION BY AT&T WIRELESS SERVICES, INC. FOR ARBITRATION OF AN INTERCONNECTION ARRANGEMENT WITH U S WEST COMMUNICATIONS, INC. PURSUANT TO 47 U.S.C. § 252.
Decision Granting Joint Motion
for Approval of Interconnection Agreement
and Resolving Disputed Issue
Mailed Date:  October 14, 1997

Adopted Date:  October 8, 1997

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Colorado Public Util-ities Commission ("Commission") for consideration of the Verified Joint Motion for Approval ("Application") filed by U S WEST Communications, Inc. ("USWC"), and AT&T Wireless Services, Inc. ("AWS"), on September 15, 1997.  The Application is filed pur-suant to the Commission's Rules Establishing Procedures Related to the Submission for Approval of Interconnection Agreements within Colorado by Telecommunications Carriers, 4 Code of Colo-rado Regulations ("CCR") 723-44 ("Interconnection Agreement Rules").

2. As part of their Application, USWC and AWS attached their CMRS Interconnection Agreement (excluding paging services) ("Agreement").  Within their Application was a request to file briefs on the unresolved issue and for the Commission to decide that issue.  The request to file briefs on this issue was granted by Decision No. C97-950.

3. Pursuant to 4 CCR 723-44-9 of the Interconnection Agreement Rules, notice of the submitted Application was given to the public.  Interested persons were given an opportunity to file comments within ten days of the notice.  No comments were filed with the Commission.

4. Now being duly advised in the premises, we will grant the Application conditioned upon making the compliance fil-ing described below.  

B. Background

1. The Application and Agreement were submitted pur-suant to Decision Nos. C97-656 and C97-822, which decisions resolved the interconnection issues remaining in dispute between USWC and AWS.  These decisions ordered USWC and AWS to submit a complete proposed interconnection agreement in compliance with the decisions' substantive provisions for approval by the Commis-sion within 30 days of its effective date.  Upon Commission resolution of the disputed issue described below, approval or rejection of the Application can be decided.

2. In deciding whether to approve or reject the Agreement, and with that determination, grant or deny the Appli-cation, the Commission follows the Interconnection Agreement Rules.  The Interconnection Agreement Rules were promulgated in order to implement certain directives set forth in the Telecommu-nications Act of 1996 ("Act"), 47 U.S.C. § 151 et seq.
3. The Act sets forth the procedures for negotiation, arbitration, and approval of interconnection agreements between telecommunications providers.  Notably, 47 U.S.C. §§ 252(a) and (e) mandate that all interconnection agreements between providers shall be submitted to the State commission (e.g., the Colorado Public Utilities Commission) for review.  The State commission may approve or reject any submitted agreement in accordance with the standards listed in 47 U.S.C. § 252(e)(2) (commission may reject an agreement adopted by arbitration if it does not comply with the requirements of 47 U.S.C. § 251, any regulations pre-scribed by the Federal Communications Commission ("FCC") pursuant to 47 U.S.C. § 251, or 47 U.S.C. § 252(d)).

4. In pertinent part, 47 U.S.C. § 251 and the regula-tions promulgated by the FCC require telecommunications carriers to interconnect with the facilities and equipment of each other.  47 U.S.C. § 251(a).  The Act further imposes upon all local exchange carriers duties concerning resale, number portability, dialing parity, access to rights-of-way, and reciprocal compensa-tion.  47 U.S.C. § 251(b).  Additionally, the Act obligates incumbent local exchange carriers to negotiate in good faith the particular terms and conditions of interconnection agreements for the transmission and routing of telephone exchange service and exchange access.  47 U.S.C. § 251(c).  The FCC's regulations implementing 47 U.S.C. § 251 are to be codified at 40 C.F.R. pt. 51.

5. U.S.C. § 252(d) addresses pricing standards.  In order to comply with this section, rates for interconnection and network elements must be just and reasonable, nondiscriminatory, and be based on the cost of providing the interconnection or network element.  This section also deals with charges for the transportation and termination of traffic and with wholesale prices for telecommunications services.

6. Since 47 U.S.C. § 252(e) compels State commissions to review interconnection agreements between telecommunications carriers, the Commission adopted the Interconnection Agreement Rules to establish the procedures for Commission review and approval of all interconnection agreements entered into between telecommunications carriers.

C. Findings With Respect to the Disputed Issue

1. USWC and AWS have signed the Agreement; however, there is one issue remaining to be resolved.  USWC and AWS have submitted this issue to the Commission for resolution and have agreed to abide by this Commission's ruling.  The unresolved issue concerns the construction of interconnection facilities.

2. AWS argues that USWC should be required to con-struct, in addition to facilities which establish the physical connection and permit the interchange of traffic, any other facilities which AWS may require for the operation of AWS's system.  Construction charges would apply to any such additional construction AWS requires USWC to perform.

3. In contrast, USWC argues that its responsibility to construct facilities should be simply limited to those estab-lishing the physical connection and permitting the interchange of traffic.  Moreover, construction charges would apply where facil-ities are not available only if USWC chooses to build the requested facility.

4. The Commission agrees with USWC that the Act does not require USWC to enter the construction business; however, this does not mean that USWC can be relieved of the responsi-bility to construct certain facilities which make interconnection with other carriers, including AWS, possible.  Thus, the Commis-sion finds that neither party's position comports with the requirement that USWC, as a common carrier, is required to build, on a nondiscriminatory basis, those facilities within the scope of its private line tariff and that, in those instances, the con-struction charges set forth in its private line tariff will apply.

5. In resolving this issue, the Commission will require USWC and AWS to make a joint compliance filing to submit amended pages and a new diskette containing:

a. USWC's proposed language for Section 2.B., namely:


U S WEST shall provide the facilities and arrange-ments herein described to AWS in order to establish the physical connection and permit the interchange of traf-fic between the parties.  The parties shall follow nor-mal provisioning intervals . . .

b. The following modified language for Sec-tion 2.D.:


Where AWS and U S WEST interconnect for the exchange of Wireless Calls, there will be a POI for the interconnection facility.  AWS can construct its own Connecting Facilities used to route calls to and from the POI, it can purchase or lease from a third party these Connecting Facilities, or it can purchase these Connecting Facilities from U S WEST.  The following alternatives are negotiable:  (a) a DS1 or DS3 NAC facility, where facilities are available (where facil-ities are not available and where U S WEST, as a holder of a certificate of public convenience and necessity requiring it to offer private line services to request-ing parties on a nondiscriminatory basis, is required to build, construction charges per U S WEST's private line tariff will apply); (b) . . . 

USWC and AWS shall make the required compliance filing within 15 days after the effective date of this Order.

Findings With Respect to the Agreement as Modified

1. Rule 4 CCR 723-44-10.2.2 of the Interconnection Agreement Rules provides that the Commission may reject a sub-mitted interconnection agreement entered into by arbitration only if:


(1)
The agreement, or portion thereof, does not meet the requirements of 47 U.S.C. § 251 including the regulations prescribed by the FCC pursuant to 47 U.S.C. § 251; or 


(2)
The agreement, or portion thereof, does not meet the requirements of 47 U.S.C. § 252(d); or 


(3)
The agreement is not in compliance with intrastate telecommunications service quality standards or requirements.

Accord 47 U.S.C. § 252(e)(2)(B).  In light of the requirements of Rule 4 CCR 723-44-10.2.2, we find that the Agreement should be approved, and, therefore, that the Application should be granted.

2. The Agreement addresses all pertinent provisions of 47 U.S.C. § 251.  With respect to 47 U.S.C. § 252(d), costing and pricing issues are governed by the Agreement, subject to review in Docket No. 96S-331T.

D. Conclusion

1. Based upon the record in the present proceeding and the standards for review of interconnection agreements as set forth in the Interconnection Agreement Rules, we conclude that the Application should be granted and that the Agreement between USWC and AWS should be approved.

II. ORDER

A. The Commission Orders That:

1. The Verified Joint Motion for Approval of an Arbi-trated Interconnection Agreement filed by U S WEST Communica-tions, Inc., and AT&T Wireless Services, Inc., on September 15, 1997, which application incorporated their CMRS Interconnection Agreement (excluding paging services), is granted.

2. The grant contained in Ordering Paragraph No. 1 is conditioned upon U S WEST Communications, Inc., and AT&T Wireless Services, Inc., making a compliance filing in the form described above within 15 days after the effective date of this Order.  At a minimum, this filing shall include amended pages to the CMRS Interconnection Agreement (excluding paging services) which set forth the language imposed by the Commission pursuant to the agree-ment between U S WEST Communications, Inc., and AT&T Wireless Services, Inc.  Additionally, a diskette containing the CMRS Inter-connection Agreement (excluding paging services), as modified herein, shall be filed contemporaneously with the pages. 
3. This Order is effective on its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING October 8, 1997.
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