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I. BY THE COMMISSION:

A. Statement

1. This matter comes before the Commission for consideration of the application filed by Public Service Company of Colorado ("Public Service" or "Company") on August 26, 1997, for authorization to provide electric service to five customers under contract pursuant to § 40-3-104.3, C.R.S.  Concurrently with the filing of the Application, Public Service filed a motion for protective order to provide for protection of confidential information contained in the Application.

2. The Commission gave notice of the filing of this Application on September 3, 1997.  Also on September 3, 1997, the Commission issued an order granting the motion for protective order.

3. On September 8, 1997, Petitions to Intervene and Protests were filed by Trigen-Nations Energy Company, L.L.L.P. ("Trigen-Nations") and the Colorado Independent Energy Association ("CIEA").  On September 11, 1997, Public Service filed a response objecting to the Protests and Petitions to Intervene.  On September 15, 1997, K N Marketing ("K N") filed an untimely Petition to Intervene.  On September 18, 1997, Public Service filed a response objecting to the Petition to Intervene of K N.

4. On September 26, 1997, by Decision No. R97-975, Administrative Law Judge Fritzel denied the Petitions to Intervene filed by Trigen-Nations, CIEA, and K N based upon the grounds stated in the Public Service responses.

5. On September 8, 1997, the Colorado Office of Consumer Counsel ("OCC") intervened in the docket and requested that the Commission schedule a hearing.  By Decision No. C97-962 (September 23, 1997), the Commission set this matter for expedited hearing based upon the OCC's intervention and extended the time for decision by 15 days until October 10, 1997.  Hearing on this matter was set for October 3, 1997, by Decision No. R97-975.  On October 1, 1997, the OCC withdrew its intervention in the case and stated that, after thorough review of the Application, consideration of the issues in this matter and discussion with Public Service, the OCC has no objection to Public Service's Application.

Public Service filed a motion to vacate the hearing and to process the Application as a noncontested and unopposed application under Rule 24 of the Commission's Rules of Practice and Procedure.  That motion shall be granted.  The Commission shall enter the initial decision on this matter.

B. Findings and Conclusions

Public Service is a public utility engaged in, among other things, the generation, purchase, transmission, distribution, and sale of electricity and in the purchase, distribution, and sale of natural gas.  Public Service is a public utility as defined in § 40-1-103, C.R.S., and subject to the jurisdiction of the Commission.

The present Application was filed pursuant to the provisions of § 40-3-104.3(1)(a), C.R.S.  That statute provides:

Upon application by any public utility providing electric, natural gas, or steam service, the commission shall authorize such public utility to provide utility services to a specific customer or potential customer by contract without reference to its tariffs on file with the commission if the commission finds that:

(I)
For contracts with a specific customer or potential customer involving electric and steam service:


(A)
The price of any such service is not below that service's variable cost;


(B)
The customer, or potential customer has expressed its intention to decline or discontinue, or partially discontinue service, to provide its own service, or to pursue the purchase of alternate services from another provider;


(C)
The approval of the application will not adversely affect the remaining customers of the public utility; and


(D)
The approval of the application is in the public interest.

In its application, Public Service requests authorization to provide electric service to five customers under the terms of five separate Electric Service Agreements which were attached to the Application as Attachments 1A through 1E.  All service will be provided from existing Public Service facilities to existing Public Service customers.

Attached to the Verified Application of Public Service are the five Electric Service Agreements (Attachments 1A through 1E); a calculation of Public Service's variable costs for the 12 months ended December 31, 1996 (Attachment No. 2); and letters from the five customers (Attachments 3A through 3E).  Public Service also submitted the direct testimony of Glenda S. Haines, Director of Market Development and Special Projects for New Century Services, Inc., which describes the reasons that special contracts are being offered these five customers.

Based upon the record in this noncontested proceeding, we find that the standards for granting an application under § 40-3-104.3, C.R.S., have been met.  First, the Application and its attachments demonstrate that the price Public Service will charge under these five Electric Service Agreements will be above the Company's variable costs.  Second, the Application, the attachments, and the supporting testimony demonstrate that these five customers have expressed an intention to decline or discontinue, or partially discontinue service, or to pursue the purchase of alternate services from another provider.  Third, Public Service's compliance with the provisions of § 40-3-104.3(2)(a), C.R.S. (Commission shall specify a fully distributed cost methodology to segregate rate base, expenses, and revenues associated with services provided under contract), will ensure that remaining customers on the Company's system will not be adversely affected by the granting of this application.  In view of this statutory provision, the Commission finds that Public Service must segregate rate base, expenses, and revenues associated with services under contract in its annual earnings test filings pursuant to Decision No. C97-1235.  Finally, the application sufficiently demonstrates that retention by Public Service of these five customers under contract is preferable to losing these customers since these customers will continue to contribute to recovery of system fixed costs.  For these reasons, we have determined that the application should be granted.

C. Objections/Exceptions by Trigen-Nations and CIEA

Trigen-Nations and CIEA filed their objections or exceptions on October 6, 1997.  These parties argue that: (1) the ALJ erred in denying their motion to intervene; (2) the names of the customers with whom Public Service proposes to enter into private contracts under § 40-3-104.3 must be made public pursuant to the statute; and (3) failure to make the customers’ names public violates the Commission’s obligation to encourage the development of qualifying facilities (“QF”) under the Public Utilities Regulatory Policy Act (“PURPA”).  We reject all these arguments.

First, we agree with the ALJ that Trigen-Nations’ and CIEA’s Petitions for Intervention should be denied.  The apparent premise of the request for intervention is that Petitioners have an interest in competing against Public Service in the provision of electricity to retail customers.  However, we note that the primary purpose of § 40-3-104.3 is to enable regulated utilities, such as the Company, to retain retail customers who have expressed an intention to leave the utility and obtain an alternative source of service.  Specifically, § 40-3-104.3(1)(a)(I)(B) requires the Commission to find, as a condition of granting applications such as the instant one, that a utility customer has expressed an intention to pursue the purchase of electric service from another source (other than the regulated utility).  Trigen-Nations’ and CIEA’s apparent motive for intervening in this matter (i.e. to promote their efforts to compete against Public Service in the provision of electric service to retail customers) is directly contrary to the purpose of § 40-3-104.3.

We also point out that the present policy in this state with respect to the regulation of electric utilities is one of “regulated monopoly.”  See Public Service Company of Colorado v. Public Utilities Commission, 765 P.2d 1015 (Colo. 1988).  Under that doctrine, the provision of electric service by Petitioners to retail customers in Public Service’s certified territory would likely be unlawful.  Petitioners’ argument that the Commission has an obligation to encourage QF development pursuant to PURPA is also not well-taken.  We are aware of no directive in PURPA that requires (or even encourages) that QFs be accorded the opportunity to compete in the  retail market for electric sales.  Therefore, Trigens-Nations and CIEA have no legally protectible interest in this matter.  Their intervention, moreover, would likely frustrate the purpose of § 40-3-104.3 by hindering Public Service’s efforts to retain utility retail customers in these particular circumstances.  For these reasons, the denial of the Petition for Intervention by the ALJ is affirmed.

As for the argument that the names of the customers at issue in the instant application, must be publicly disclosed, we again note that public disclosure of these names, especially to entities such as Trigens-Nations and CIEA, is inconsistent with the purpose of § 40-3-104.3.  Public Service is here attempting to utilize a mechanism provided for by the Legislature to retain these customers.  We note that the statute itself (see § 40-3-104.3(1)(b)) directs that contracts executed pursuant to our present ruling must be treated as confidential.  We conclude that the Commission’s disclosure of the names of retail customers who may be susceptible to leaving the regulated utility for alternative electric service as part of this proceeding is, in the circumstances here, clearly inconsistent with the purpose of the § 40-3-104.3.  Therefore, Petitioners’ request for public disclosure of customer names is denied.

II. ORDER

A. The Commission Orders That:

The application by Public Service Company of Colorado for authorization under § 40-3-104.3, C.R.S., to provide electric service to five customers under contract is granted.

The motion of the Colorado Office of Consumer Counsel to withdraw its intervention and entry of appearance is granted.

The motion of Public Service to vacate the hearing is granted.

Recommended Decision No. R97-975 of Administrative Law Judge Fritzel denying the Petitions to Intervene of Trigen-Nations, CIEA, and K N is adopted by the Commission for the reasons stated in the Recommended Decision.

Public Service must segregate rate base, expenses, and revenues associated with services under contract in its annual earnings test filings pursuant to Decision No. C97-1235.

The 20-day-period provided in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
October 8, 1997.
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III. COMMISSIONER R. BRENT ALDERFER CONCURRING IN PART
AND DISSENTING IN PART:
This application was filed pursuant to the provisions of § 40-3-104.3, C.R.S.,  Paragraph (1)(a)(I)(B), and generally requires that for contracts involving electric customers, the customer or potential customer has expressed its intention to discontinue service, to provide its own service, or to purchase services from an alternative provider.

In granting the request here to allow special non-tariff contract terms for certain customers, the majority decision relies upon the contents of Public Service’s application, which generally states that the customers therein identified intend to purchase electricity from alternative suppliers when the retail market for electricity is opened to customer choice.  The majority decision, therefore, rests wholly on the assumption that the retail market for electricity in Colorado will be open at some time in the future, otherwise the “intention to discontinue service” requirement of § 40-3-104.3(1)(a)(I)(B), C.R.S. has not been met.  At the same time, the majority decision takes the intervenors to task for attempting “to compete against Public Service in the provision of electric service to retail customers,” pointing out that the present policy in this state is one of “regulated monopoly.”  It cannot be both ways.  

It is both reasonable and desirable to allow a monopoly utility to prepare for competition by responding to customers’ needs now.  However, if § 40-3-104.3, C.R.S. is to be used to allow the utility to enhance its competitive position in a future deregulated market, the Commission cannot simply ignore the concomitant interests of competitors, customers, and the public in that market.  Strengthening the monopoly, while at the same time barring and discouraging response by competitors, does not serve a competitive market, present or future.

At a minimum, I would remand this case for a ruling on the confidentiality question raised by the Objection and/or Exceptions of Trigen-Nations Energy Company, L.L.L.P. and the Colorado Independent Energy Association, that is, whether the identity of the contract customers should be disclosed, and if not, the limits on that confidentiality in a competitive environment.  Second, because the decision in this case relies upon the anticipated retail market for electricity, the Commission should open a docket immediately to examine the terms and conditions under which competing interests are balanced in that market.  
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