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I. BY THE COMMISSION

A. Statement



This matter comes before the Commission for consideration of applications for rehearing, reargument, or reconsideration (“RRR”) and related motions filed by U S WEST Communications, Inc. (“USWC” or “Company”) and AT&T Communications of the Mountain States, Inc. (“AT&T”).  The applications for RRR seek Commission  reconsideration of Decision No. C97-857 in which we approved an interconnection agreement between the parties.  Now being duly advised in the premises, we reject the requests to modify any directive set forth in our prior decision.

B. USWC Application for RRR

1. USWC’s application for RRR sets forth one request: that the interconnection agreement be modified to eliminate the requirement that the Company combine unbundled network elements
 for AT&T.  According to USWC, the Eighth Circuit Court in Iowa Utilities Board v. Federal Communications Commission, 1997 WL 403401 (8th Cir. 1997) has declared that such a requirement is unlawful pursuant to the provisions of the Telecommunications Act of 1996.
  We, in effect, rejected similar arguments of the Company in Decision No. C97-857 (page 10).  Generally, we interpreted the Eight Circuit’s ruling as a prohibition against compelling incumbent local exchange carriers (“LEC”) to combine elements for competing carriers only to the extent such elements are not ordinarily combined by the incumbent.  Our decision was, in good measure, based upon the observation that the Eighth Circuit had not vacated Federal Communication Commission (“FCC”) Rule 47 C.F.R. 51.315(b).  Rule 315(b) provides that, “Except upon request, an incumbent LEC shall not separate requested network elements that the incumbent LEC currently combines.”  

2. In its application for RRR, the Company argues that we have misinterpreted the Eighth Circuit’s decision.  USWC argues that the court has interpreted 47 U.S.C. § 251(c)(3) to require that competing LECs combine network elements themselves.  With respect to our reliance upon Rule 315(b), the Company apparently suggests that the court inadvertently failed to vacate that rule, since the rule is clearly inconsistent with the court’s express rulings that incumbent LECs are not required to combine network elements for competitors.  If we do not modify the interconnection agreement as requested, the Company suggests that we stay this requirement until the Eighth Circuit has ruled upon pending petitions for reconsideration raising this issue.

3. We deny  USWC’s request.  The Company’s argument, in effect, asks us to assume that the court failed to apprehend the import of its own rulings.  We reject this  suggestion.  Notably, the court did not vacate Rule 315(b), even while vacating other  portions of Rule 315 (i.e. Rule 315(c-f)) which imposed an obligation upon incumbent LECs to combine network elements for competitors.  We must assume that the court’s refusal to vacate Rule 315(b) was intentional. We also note that the court specifically held that competing LECs may obtain from incumbents finished services entirely through unbundled network elements.  See Iowa Utilities Board, at *25.  In the course of arriving at its conclusion, the court specifically rejected many of the arguments made by USWC in support of its position on this issue throughout this proceeding (e.g. that the Act makes resale the exclusive means to offer finished services for competing LECs, that allowing competing LECs to obtain finished services through less expensive cost-based rates will result in less contribution to the goal of universal service, etc.).  Since Rule 315(b) must be given some meaning, we conclude that our prior ruling on this question is not inconsistent with the Eight Circuit’s order.  Consequently, the application for RRR by USWC will be denied.

C. AT&T Application For RRR

AT&T filed its Motion for Leave to Late-File Petition for Reconsideration, Rehearing, and Reargument on September 11, 1997.  As stated in that motion, AT&T’s application for RRR was untimely filed.  We also note that the motion itself was not filed within the time for filing of an application for RRR.  Section 40-6-114(1), C.R.S. provides that, “After a decision has been made by the commission…any party thereto may within twenty days thereafter, or within such additional time as the commission may authorize upon request made within such period, make application for rehearing, reargument, or reconsideration....”  Since the Legislature has prescribed the specific times for the filing of an application for RRR, we conclude that the Commission cannot grant AT&T’s motion to late-file its request for reconsideration.  Therefore, we will reject the application for RRR filed by AT&T.

II. ORDER

A. The Commission Orders That:

1. The Motion to Permit AT&T Communications of the Mountain States, Inc. to File a Response to Application for Rehearing, Reargument and Reconsideration of U S WEST Communications, Inc. and Request for Waiver of Response Time is granted.

2. The Motion for Leave to Late-File Petition for Reconsideration, Rehearing and Reargument by AT&T Communications of the Mountain States, Inc. is denied.  The Application for Reconsideration, Rehearing and Reargument by AT&T is rejected.

3. The Application for Rehearing, Reargument and Reconsideration by U S WEST Communications, Inc. is denied.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
October 8, 1997.
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III. Commissioner R. Brent Alderfer Concurring In PART AND DISSENTING IN PART:


I dissent from the portion of the majority opinion solely to the extent it suggests that the Commission does not have the discretion to accept late filed petition for rehearing, reargument, or reconsideration under any circumstances.
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�   USWC’s concern--in the course of a number of proceedings before the Commission, the Company has labeled the concern as “sham unbundling”--is that competing carriers will purchase finished services through the combination of unbundled network elements, instead of through the resale provisions of the Act and attendant regulations.


� Pub. L. No. 104-104, 110 Stat. 56.


�  In any event, the arguments made in the application for RRR are not well-taken.  First, the modification made to Part A, Section 3.4 of the interconnection agreement in Decision No. C97-857 does not imply that USWC is at liberty to modify the agreement via future tariff filings.  Secondly, with respect to Attachment, Section 4.6.2, the decision does not state that individual case-based contracts are unavailable for resale.  In conjunction with the Commission’s rulings in Docket No. 96S-331T, the decision holds that individual case-based contracts are subject to resale at a 0% discount.  Furthermore, the decision in 96S-331T is sufficiently clear that  the resale discount for volume or term discounted services is, as suggested by the application for RRR, the discount for the type of service being discounted (e.g. a volume toll service would be discounted at the toll discount rate).  Finally, no reason exists to modify Part A, Section 25.2 as requested by AT&T.
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