Decision No. C97-991

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97S-151T

RE: THE INVESTIGATION AND SUSPENSION OF TARIFF SHEETS FILED BY U S WEST COMMUNICATIONS, INC., ADVICE LETTER NO. 2655 INTRODUCING INTERIM LOCAL NUMBER PORTABILITY.

DECISION ON EXCEPTIONS

Mailed Date:   October 9, 1997

Adopted Date:  October 8, 1997

I. BY THE COMMISSION

A. Statement

This matter comes before the Commission for consideration of Intervenor MCI Telecommunications Corporation’s (“MCI”) exceptions to Decision No. R97-731 issued by the Administrative Law Judge (“ALJ”) on July 23, 1997.  Now being duly advised in the premises, we will grant in part and deny in part the exceptions of MCI.

B. Discussion

As noted in Decision No. R97-731, this proceeding was instituted by the issuance of Decision No. C97-356 which set for hearing tariff sheets filed by U S WEST Communications, Inc. (“USWC”), under Advice Letter No. 2655.  This advice letter was filed in response to Decision No. C96-1327 in Docket No. 96S-250T.  In that Docket, the issue of USWC’s initial filing of tariffs for interim number portability (“INP”) was reviewed.  Pursuant to Decision No. C96-1327, the Commission permanently suspended the proposed tariffs under review in Docket No. 96S-250T and ordered USWC to file new tariffs and cost support data in conformance with the total service long run incremental cost (“TSLRIC”) rules within the Rules Prescribing Principles for Costing and Pricing of Regulated Services of Telecommunications Service Providers, 4 Code of Colorado Regulations (“CCR”) 723-30 (“Costing and Pricing Rules”).  Such rates and costs were to be developed based on the use of remote call forwarding (“RCF”) and, where applicable, direct-inward dialing (“DID”) technology.  USWC was also required to institute a cost allocation scheme based on each provider’s percentage of portable NXXs in Colorado.  This scheme was to allocate the costs of providing INP between USWC and the involved competitive local exchange carriers (“CLECs”) that would comply with the directives of the Federal Communications Commission (“FCC”).

In response to Decision No. C96-1327, USWC proposed an annual tariff rate of $1,919 per NXX to be charged to the CLECs.  Such charges were based on fully allocated costs and the use of only RCF technology.  As modified during the hearing by USWC, the tariffs also include a mechanism for re-adjusting (“true-up”) the annual charge, based on forecasted usage quantities, to account for actual usage during the year.  As noted in Decision No. R97-731, several of the intervening CLECs objected to the tariff proposal of USWC for reasons such as, but not limited to:  DID technology is excluded; the proposed rates are not based on TSLRIC costs; and the proposed annual charge is too high because the forecasted demand estimates which underlie its calculation are too high.

In response to these criticisms, Decision No. R97-731 acknowledged that while the Rules on Local Number Portability and Administration, 4 CCR 723-34, does require the filing of rates based upon DID technology, the omission of such rates was not cause for rejection of this tariff for RCF technology as USWC could later file a tariff for DID technology.  Regarding the issue of whether the rates should be set on the basis of TSLRIC, the ALJ concluded that neither Decision No. C96-1327 nor the Costing and Pricing Rules required that the rates be set at TSLRIC and, although acknowledging that INP should only be in use for a short time period, determined that additional common costs reflected in the USWC fully allocated costs (“FAC”) costing method should be included within the rate.  While acknowledging that the USWC demand estimates were poorly estimated, the ALJ accepted the annual charge proposed by USWC as it would be subject to the true-up mechanism.  The ALJ further revised this mechanism to include monthly, rather than annual, billing and required that the true-up would be implemented on a semi-annual basis as a means of ameliorating the effect of the demand estimates on the applied rate.

In its exceptions, MCI again takes issue with the demand estimates and claims USWC has failed to meet its burden of proving just and reasonable rates because the underlying demand estimates are only “assumptions”, not statistically valid determinations.  Next, MCI argues that the ALJ erred in setting rates based upon USWC’s FAC methodology rather than TSLRIC as this only inflates the inflationary effect of the demand studies on the proposed rate.  Finally, MCI suggests that the Commission adopt the MCI-proposed mechanism for allocation of the costs of INP as it will eliminate special reporting between carriers during the short time frame in which INP will be used.

Based on the institution of the true-up mechanism and the further adjustments to the rate mechanism by the ALJ (i.e., monthly rates and semiannual true-up), we do not accept the MCI allegation that the rates are not just and reasonable because the demand estimates of USWC are only assumptions.
  The effect of the true-up mechanism and use of monthly rates serves to ameliorate the effect of the demand estimates upon the rates paid by the CLECs.  In this instance, the true-up will serve to substitute actual billing data for the estimates of USWC which will serve as the billing quantity basis until six months of actual data have been accumulated.  Except for the first six months of experience, the effect of the billing method proposed by USWC would be to merely delay computation of the required rate revenues based on actual data within that period for six months.
 

We next address MCI’s argument that the rates should have been based on TSLRIC rather than USWC’s FAC methodology.  Decision No. C96-1327 required INP rates to be filed on the basis of the TSLRIC rules within the Costing and Pricing Rules.  This was specifically stated in Decision No. C96-1327 as:

These costs shall be developed in compliance with this Commission’s Rules Regarding Total Service Long Run Incremental Costs, in compliance with this agency’s Costing and Pricing Rules, 4 Code of Colorado Regulations 723-30.

Contrary to the ALJ’s interpretation, we intended and had determined that such rates were to be based upon the TSLRIC value.  TSLRIC is defined and described within only certain rules contained in the Costing and Pricing Rules.  In essence, this value covers the direct costs of providing a function or service.
  Under the Costing and Pricing Rules, rates for a service are normally to be set to at least cover its TSLRIC, except for certain circumstances.

This determination was consistent with Commission Staff’s recommendations in Docket No. 96S-250T that the rates were to be based on the TSLRIC.
   While this proceeding, Docket No. 97S-151T, was meant only to determine compliance with our previous order, we also clarify that our intention to use TSLRIC to set the costs to be allocated among USWC and requesting CLECs is consistent with our statutory responsibility to remove barriers to entry, as well as to ensure protection of universal service.  Generally in this instance, INP is an interim measure, with certain technical deficiencies, to provide a means of allowing an end user customer of a CLEC to maintain an existing telephone number when switching service from USWC.  As the capability to provide this function is largely inherent in the current USWC network and would not be used by the CLEC unless required by the end user customer, loading additional costs onto the direct cost of providing this function would be detrimental to establishing a competitive local exchange market in this state.

Therefore, USWC shall refile its rates for INP provided through RCF technology using the TSLRIC costs underlying the FAC costs that appear on Exhibit F to this proceeding.
  Such tariff rates and conditions are to be consistent with all other aspects of Decision No. R97-731.

Finally, we will reject MCI’s suggestion that we change the method of allocation of USWC expenses among carriers.  In essence, MCI is asking that we reverse our determination in Decision No. C96-1327 in Docket No. 96S-250T that the allocation of INP costs be based on the number of portable NXXs.  As discussed in Decision No. C97-137 in Docket No. 96S-250T, we have already reviewed and rejected reconsideration of the same suggestion that MCI makes in this proceeding.  Although we acknowledge the MCI argument that the time frame in which INP might be used for the Denver metropolitan area may be short, as stated in Decision No. C96-1327, and reconfirmed in Decision No. C97-137, the Commission still considers this methodology reasonable in the interim, however short, when most customers needing INP will be those of the CLECs.

Although not raised as an issue by MCI, the availability of rates for use of DID technology was discussed in Decision No. R97-731.  While we accept the ALJ’s view that this tariff need not be rejected for not including such rates, we note that 4 CCR 723-34-5.2 does require that tariffs be available for both RCF and DID technology.  Although USWC opined that there was no demand for INP based on DID technology, it neglected to request a waiver of this requirement within our rules.  Therefore, we clarify that until such time as new tariffs for INP based on DID technology become effective or USWC is granted a waiver of 4 CCR 723-34-5.2, the current interim tariff rates for INP based on DID technology shall remain in effect.  However, as these rates are assessed on a different basis (namely usage), than those for INP based on RCF, which were approved in Decision No. R97-731, the true-up mechanism described in Decision No. R97-731 does not apply to those interim rates.

II. ORDER

A. The Commission Orders That:

The exceptions to Recommended Decision No. R97-731 filed by MCI Telecommunications Corporation are granted, in part, and denied, in part, as described within this Decision.

U S WEST Communications, Inc., shall file new tariffs using the TSLRIC costs that underlie its June 18, 1997 revised tariff as the new rates for interim number portability using remote call forwarding technology.

U S West Communications, Inc., shall continue to maintain its current tariff rates and provisions related to providing interim number portability using direct-inward dialing technology until USWC is granted a waiver from that requirement under 4 Code of Colorado Regulations 723-34-5.2 or until such time as new tariffs for this function become effective.

Except for these modifications, in all other respects, USWC shall comply with the ordering paragraphs of Decision No. R97-731.

The 20-day time period provided for under 
§ 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration begins on the first day after the mailing or serving of this Decision.  

This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
October 8, 1997.
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� See First Report and Order and Notice of Proposed Rulemaking in CC Docket No. 95-116, In The Matter of Telephone Number Portability, July 2, 1996 (“FCC First Report”).


� We note that there are many assumptions that form the basis of estimating forward-looking costs such as TSLRIC.  The apparent USWC method of estimating the demand for INP was similar to that suggested by Staff during cross-examination by MCI.  See Tr. 1-D, at 139-142.


� In contrast, the more typical method of determining rate revenue is to bill the customer monthly for the prior month actual usage, based on the rate per billing quantity in the tariff of the telecommunications provider.  Here a flat amount will be billed per month based on the previous six months average usage which is adjusted upwards or downwards at the end of six months to reflect actual usage for that six-month period.  In effect, USWC is extending the period for billing over six months, rather than over one month.   While we accept the method proposed by USWC and as modified by the ALJ, USWC waives any right to claims of retroactive ratemaking  regarding the true-up mechanism. 


� See 4 CCR 723-30-2(45)(c).


� See 4 CCR 723-30-4(2)(a)(i) and 4(2)(a)(iii)and (4)(2)(b).


� See Exhibit 8, lines 17-18, at p. 18; and lines 1-6, at p.19 in Docket No. 96S�250T.


� Through its June 18, 1997 submittal in this Docket, USWC late filed Exhibits F and G.  Attached to that submittal was a revised cost study that included the TSLRIC costs upon which USWC based its FAC rate proposal.  Although filed with these exhibits, inexplicably, the TSLRIC costs were not made part of the record of this proceeding.  For the purposes of comparison to the new rate filing that we are requiring under this order, we note that the TSLRIC cost to be recovered from CLECs using INP was calculated by USWC to be $1,066.21 per year, or $88.85 per month.
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