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I. BY THE COMMISSION

A. Statement

This matter comes before the Commission for con-sideration of exceptions to Decision No. R97-517 ("Recommended Decision") issued by the Administrative Law Judge ("ALJ") on May 21, 1997.  Respondents U S WEST Communications, Inc. ("USWC" or "Company"), and Condominium Management Company ("CMC") (col-lectively "Respondents") have filed those exceptions pursuant to 

1. the provisions of § 40-6-109(1), C.R.S.
  Complainants in this case, Frank Burton et al., have filed their response to the exceptions.  Now being duly advised in the premises, we will grant the exceptions and reverse the determinations made in the Recommended Decision.

B. Discussion

The present case was initiated by the filing of the complaint on May 19, 1996.  Complainants are owners of con-dominium units in a development known as Hi Country Haus located in Grand County.  Respondent CMC is the general management com-pany for the condominium project.
  In their complaint, Burton et al. essentially challenge the sale, by USWC to CMC, of certain cable located on the Hi Country Haus development and used in the provision of telephone service to end-users (i.e., owners of the individual condominium units) in the development.  That sale of "242 cable"
 occurred in March 1988, approximately eight years prior to the filing of the complaint here.  According to Respon-dents, the sale was accomplished in accordance with tariffs pre-viously approved by the Commission.  See discussion infra.

After hearing in this case, the ALJ found that the cable which is the subject of this suit did not qualify for sale under the applicable tariff.  The ALJ then recommended that USWC be required to repurchase and maintain the cable previously sold to CMC.  Respondents except to those findings and recommenda-tions.

USWC and CMC, in their exceptions, take issue with the ALJ's interpretation of the relevant tariff provisions and his conclusion that the cable did not qualify for sale under those provisions.  Notably, the parties, including Complainants, do not dispute the extensive factual findings made in the Recom-mended Decision.  In pertinent part, those findings are:


. . . The Hi Country Haus development was begun in the late 1960s and prior to 1973, buildings 3 to 14 were constructed.  In 1972, Hi Country Haus, Inc. ("HCH"), the developer of the property, presented a planned unit development ("PUD") to Grand County which was ultimately approved by Grand County and recorded with the Grand County Clerk and Recorder's Office.  See Exhibit 7.  The PUD governed existing and future devel-opment at the Hi Country Haus Complex.  Subsequent to this, additional buildings were built.  By this PUD, and by the subsequent condominium declarations, HCH retained ownership of all property within the PUD with the exceptions of the lots on which the condominium units were or were to be constructed.  The individual lots and condominium buildings are owned in fee by the condominium associations, which are different for each building.



The PUD granted an easement to the owners of the condominium units for the use of the driveways, common parking, greenbelts, and other areas.  Simi-larly, the condominium declarations reserved to HCH, its successors, and assigns, an easement on the indi-vidual lots and condominium buildings for the purposes of installing and maintaining utilities.  Thus the development consists of a parcel of land owned in fee by the successor in interest to HCH, namely, CMC.  Within this parcel of land are separate buildings and land which are owned in fee by the respective con-dominium associations.

Recommended Decision, pages 3-4.

The controlling tariff here, § A10.2.13D, Mountain States Telephone and Telegraph Company Exchange and Network Serv-ices Tariff, authorizes USWC
 to sell embedded Account 242 con-tinuous property cable facilities to the customer served by that cable (emphasis added).  Significantly, the same tariff, § A2.1, page 6, release 4, provides:


Continuous property is defined as the land, including any building or buildings thereon, occupied or used in the conduct of one establishment or busi-ness, throughout which there is general access without the necessity of crossing land used publicly or pri-vately by others.

The ALJ decided that the cable subject to this suit (i.e., the 242 cable located on the Hi Country Haus con-dominium project) was not "continuous property" cable as that term is defined in the tariff.  The basis for this conclusion is that the cable sold to CMC was partially located on land owned by the individual condominium associations.  That is, the ALJ determined that, since the cable entered onto land not owned by CMC, it did not comply with the tariff requirement that it not cross land "used publicly or privately by others."  The sole issue on exceptions
 is whether the Recommended Decision cor-rectly concluded that the cable sold by USWC to CMC was not "continuous property" cable.  We conclude that the Recommended Decision is incorrect in holding that the sale of cable facili-ties to CMC was impermissible under the relevant tariffs.

"Continuous property" is defined in the tariff as land, including buildings thereon,

--used in the conduct of one business

--throughout which there is general access

--without the necessity of crossing land used publicly or privately by others.

Central to the ALJ's decision is his finding that the cable facilities eligible for sale must lie entirely on property actually owned by the customer.  Recommended Decision, at 10 (property must be owned in fee; easement ownership not suffi-cient).  However, we note that the tariff does not specifically provide that the customer to whom the cable facilities would be sold own the land on which the cable is located.
  Conversely, neither does the tariff preclude the sale of 242 cable if someone other than the customer actually owns the property on which the cable lies.  On its face, the tariff indicates that general access to the property must exist without the necessity of cross-ing land "used" by others.  With respect to the customer's inter-est in the subject property, the tariff simply requires that the cable be contained on land "used" in the conduct of one business.

In the present case, there is no dispute that the cable facilities sold to CMC were entirely located upon the par-cel of land used in the conduct of a single business: CMC's con-dominium business.  Indeed, the PUD formulated by the developers of the Hi Country Haus condominium project reserved ownership of all property in CMC with the exception of the lots on which the condominium building are constructed.  With respect to those lots, the PUD specifically reserved a permanent easement "for installing, connecting, repairing and maintaining utili-ties. . . ."  Exhibit 4, page 17, paragraph 31.  We agree with Respondents that an "easement" is an enforceable property right.  See Wright v. Horse Creek Ranches, 697 P.2d 384 (Colo. 1985).  Therefore, Respondents correctly point out that all of the 242 cable sold to CMC was located on property either owned by CMC in fee or on property in which CMC held an ownership interest via its permanent easements.  In summary, we note that the entirety of the property involved in this case is used in the conduct of one business, CMC's condominium business.  With its permanent easements and its ownership interests in the project, CMC has general access
 to all the land on which the 242 cable lies with-out crossing into land not associated with the Hi Country Haus condominium development.  In these circumstances, we find that the sale of cable facilities to CMC was permitted by the relevant tariff.

The Recommended Decision points out that the tar-iff was based upon the Amended Stipulation approved in Decision No. R85-706 (dated May 14, 1985).  In pertinent part, the stip-ulation defines "continuous property cable facilities" as:

[C]able facilities, which investment is presently book-ed in account 242, previously installed by Mountain Bell which do not cross any public rights-of-way or property owned by another and which are contained entirely on property owned, leased or rented by one customer.

Notably, the stipulation includes within the definition of 242 facilities cable located on property "leased or rented" by the customer.
  This provision indicates that the customer purchasing the 242 cable need not own the property in fee.  Rather, a lesser interest in the property on which the cable facilities lie will meet the requirements of the stipulation.  It is consistent with this provision to allow for an easement (especially one within a larger parcel of land owned by an entity engaged in the conduct of a single business) to meet the requirements of the stipula-tion.

The Recommended Decision suggests that the Respon-dents' interpretation of the tariff will result in the "anomaly" of having a private entity (e.g., CMC) interposed between USWC, the provider of local exchange telephone service, and the end-user.  Recommended Decision, at pages 10-11.  According to the ALJ, CMC may attempt to charge the end-user for maintenance of the cable connecting the end-user with USWC.  Further, the ALJ suggests, no contract or tariff would prevent CMC from ter-minating service to end-users for any reason.

We disagree with the Recommended Decision in cer-tain respects.  First, we note that USWC remains obligated to provide service to any end-user in the Hi Country Haus project who wishes to bypass the CMC facilities and take service directly from USWC.  In addition, the Respondents point out that the tar-iff authorizing sale of 242 facilities, § A10 D.2, requires that the customer purchasing the cable, ". . . will be required to guarantee transport of Mountain Bell network services utilizing the cable facilities. . . ."  We finally note that the "anomaly" discussed in the Recommended Decision is not a reason to reverse the sale, since the tariff contemplates the possibility of such results even under the ALJ's reasoning.  For example, if CMC had retained fee ownership (instead of an easement) of the property on which the 242 cable is located, clearly the ALJ would find the sale permissible.  Nevertheless, the same "anomaly" would result in that situation.  In short, the interposition of CMC between end-users and the local exchange carrier (by sale of the 242 facilities) is not reason to reverse the sale of 242 facilities to CMC.  We emphasize that the sale has been accompanied by safe-guards which guarantee the provision of telephone service to end-users.

C. Conclusion

For the reasons discussed above, we find that the sale of certain cable facilities to CMC by USWC was consistent with applicable tariff provisions.

II. ORDER

The Commission Orders That:

The exceptions to Decision No. R97-517 by U S WEST Communications, Inc., and Condominium Management Company are granted consistent with the above discussion.

The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the effective date of this Order.

This Order is effective on its Mailed Date.

ADOPTED IN Commissioners’ WEEKLY MEETING September 3, 1997.
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    �  The exceptions here were signed by the attorney for the Company only.  The attorney for CMC, although his name appears in typing on the exceptions and the pleading itself, represents that it was submitted on behalf of both Respon-dents, did not personally sign the document.  In their response, Complainants suggest that, since its attorney did not sign the pleading, CMC did not submit timely exceptions to the Recommended Decision.  Counsel for CMC has pointed out that, in fact, the exceptions correctly represent that the pleading was submitted on behalf of CMC, as well as USWC.  For purposes of the present ruling, we con-sider the exceptions as having been submitted on behalf of both Respondents.


    �  CMC is the successor in interest to the original developer of the project, Hi Country Haus, Inc., or "HCH."  For purposes of the present decision, we may refer to CMC even with respect to actions which may have been taken by its predecessor in interest, HCH.


    �  "242 cable" is comprised of cable facilities previously booked by USWC in its account 242 and subject to the tariff provisions discussed in this decision.


    �  Given the comprehensive findings made by the ALJ and inasmuch as no dispute exists regarding those findings, we refer the reader to the Recommended Decision for a complete explication of the facts underlying the present com-plaint.


    �  USWC is the successor of Mountain States Telephone and Telegraph Company or Mountain Bell.


    �  Before the ALJ, Complainants argued that the sale of cable facilities by USWC to CMC failed to meet other requirements of the tariff.  However, the ALJ rejected these contentions, and Complainants have not filed exceptions to those determinations.


    �  This is consistent with the language in the Amended Stipulation on which the tariff was based.  The Amended Stipulation, in part, provides that continuous property cable facilities may be contained on property "leased or rented" by the customer. See discussion infra.


    �  We also agree with the Respondents that the tariff requirement for "general access" must be from the perspective of the property owner (i.e., CMC).


    �  Property leased or rented by the customer, of course, will be owned by another.


    �  We do not decide here whether CMC is legally permitted to charge end-users for use of the cable facilities.
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