Decision No. C97-884

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96A-342E

in the matter of the APPLICATION of public service company of colorado for a CERTIFICATE of public CONVENIENCE and necessity, or for a determination that no certificate of public convenience and necessity is required for the pawnee turbine blade project.

Decision Denying Petition For Reconsideration
Mailed Date:  August 29, 1997

Adopted Date:  August 27, 1997

I. BY THE COMMISSION:

A. Statement

1. This matter comes before the Commission for con-sideration of the Petition for Reconsideration filed by the Colorado Independent Energy Association ("CIEA") and the City of Boulder ("Boulder") pursuant to the provisions of § 40-6-114(1), C.R.S.  CIEA and Boulder request reconsideration of Decision No. C97-684.  In that decision, we determined that the Pawnee Turbine Blade Project undertaken by Public Service Company of Colorado ("Public Service") would be granted a certificate of public convenience and necessity ("CPCN").  CIEA and Boulder now request reconsideration of that ruling.  Now being duly advised in the premises, we deny the petition for the reasons set forth here and in Decision No. C97-684.

Discussion

We noted in Decision No. C97-684 that Public Service had already implemented the turbine blade project at its Pawnee power plant even before issuance of our decision granting a CPCN for the project.  The petition for reconsideration first suggests that the Commission lacks authority to issue a CPCN "retroactively" (i.e., for a project already constructed by a utility).  In support of this position, CIEA and Boulder cite § 40-5-101(1), C.R.S., which states that, "No public utility shall begin construction of a new facility, plant, or system or any extension of its facility, plant or system without first hav-ing obtained from the commission a certificate that the present or future public convenience and necessity require or will require such constructions . . .".  According to the petition, the court in Western Colorado Power Co. v. Public Utilities Com-mission, 411 P.2d 785 (Colo. 1966) has interpreted the statute to preclude the grant of a CPCN retroactively.

In our view, § 40-5-101(1), C.R.S., imposes obli-gations upon public utilities within the state; it does not con-strain Commission authority in the manner suggested in the peti-tion.  In particular, the statute does not speak to the authority of the Commission to approve utility actions, even those already taken, when the Commission determines those actions to be in the public interest.  A utility constructing facilities prior to Commission approval, of course, proceeds at its peril.  For exam-ple, the Commission may later determine that the costs for those facilities will not be recovered in rates.  The Commission may take other appropriate actions in circumstances where a utility is violating § 40-5-101(1), C.R.S. (e.g., court proceedings to enjoin construction activity).  However, nothing in the statute, the Western Colorado case, or in any other authority of which the Commission is aware, suggests that the Commission is unable to grant a CPCN for projects already constructed.

For the reasons stated in Decision No. C97-684, we determined that Public Service's actions with respect to the Pawnee turbine blade upgrade, were in the public interest.  That finding, insofar as the public is concerned, will have only pro-spective effect (e.g., in future rates).  Since our decision does not impose retroactive obligations upon ratepayers, no reason exists to interpret § 40-5-101(1), C.R.S., as constraining our authority to grant a CPCN in these circumstances.

Next, CIEA and Boulder argue that, inasmuch as the Pawnee turbine blade upgrade will affect energy payments to qual-ifying facilities ("QFs")
 under the Public Utilities Regulatory Policy Act ("PURPA"),
 the Commission should also authorize an increase in QF capacity payments.  Such a suggestion is insup-portable.  We note that under prior Commission rulings (as cited by CIEA and Boulder), QF energy payments are specifically subject to change depending upon Pawnee operations, while capacity pay-ments have been fixed.  As such, QFs entering into arrangements to sell power to Public Service have contractually agreed that energy payments could be modified over the course of the QF con-tract.  The argument that Public Service should not be permitted to improve operations at Pawnee, even in the public interest, because such improvements will decrease QF energy payments, even though QFs contractually agreed to that contingency, is injudi-cious to say the least.  We find that the result in the present case is entirely consistent with PURPA.  Therefore, we reject CIEA's and Boulder's suggestion.

Finally, the petition for reconsideration states that the turbine blade project was not justified by Public Serv-ice under the Commission's Integrated Resource Planning ("IRP") Rules.  As stated in Decision No. C97-684 (footnote 4, page 7), we agreed with the Administrative Law Judge's Recommended Deci-sion that the currently effective IRP Rules, which require a com-petitive acquisition process, are not applicable to the project.  Those rules went into effect after Public Service entered into contractual commitments related to the project.  As for CIEA's and Boulder's suggestion that the "old" IRP Rules
 apply to the turbine blade upgrade, we simply note that the record here ade-quately explains the reasons for any inconsistency with Public Service's previously approved short-term action plan.  Moreover, Decision No. C97-684 explains our conclusion that this action is in the public interest.  See Rule 8.03 of the IRP Rules effective January 30, 1993, 4 Code of Colorado Regulations 723-21.  In short, the Commission's IRP Rules, "old" or "new", provide no reason to modify our decision here.

II. ORDER

The Commission Orders That:

The petition for reconsideration by the Colorado Independent Energy Association and the City of Boulder is denied.

This Order is effective on its Mailed Date.

ADOPTED IN COMMISSIONERS' WEEKLY MEETING August 27, 1997.
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    � Energy payments to QFs are dependent upon the net production cost of the Pawnee station.  The increased efficiency at Pawnee due to the turbine blade upgrade will likely result in reduced energy payments to QFs.


    � 16 U.S.C. § 824a-3(a).


    � We also note that Public Service was required to agree to fixed capacity payments to QFs based upon a hypothetical power plant.  That is, capacity payments to QFs were not determined from actual operations at Pawnee.  If we were to modify Public Service's QF payments in light of subsequent developments (e.g., current conditions in the electric industry), it is highly likely that total (i.e., capacity and energy) payments would be substantially lower than Public Service is presently required to pay.


    � Electric Integrated Resources Planning Rules, 4 Code of Colorado Regulations 723-21 (effective January 30, 1993).


    � The remaining arguments raised in CIEA's and Boulder's petition for reconsideration are adequately addressed in Decision No. C97-684.





6

_934096410.unknown

