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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Colorado Public Utilities Commission ("Commission") for consideration of exceptions to Decision No. R97-468.  In accordance with the provisions of § 40-6-109(2), C.R.S., timely exceptions were filed by Palmer Lake Sanitation District ("PLSD"), complainant in this docket.  U S WEST Communications, Inc. ("USWC"), filed a response.

This dispute concerns the laying of a telecommunications cable by a subcontractor on behalf of USWC.  The cable in question was laid along a PLSD sewer line for approximately 1100 feet.  USWC's subcontractor was not aware of the location of the buried  sewer line at the time excavation commenced in the area in question.  As a result, USWC's telecommunications cable was buried so close to PLSD's sewer line that the sewer line was rendered inaccessible and, therefore, "damaged," as that term is used in § 9-1.5-102(1), C.R.S.  PLSD has brought this action seeking replacement of the telecommunications cable at USWC's expense.

In Decision No. R97-468, an Administrative Law Judge ("ALJ") for the Commission determined that the telecommunications cable posed a threat to the public health and safety in its present location due to its proximity to PLSD's sewer line.  The ALJ then ordered USWC to move its cable so that it lies a minimum of three surface feet to one side of the PLSD facilities.  On the issue of payment for the movement of the cable, the ALJ concluded that both parties were at fault and, therefore, ordered that USWC and PLSD each bear a portion of the expense of moving the cable.

PLSD contends that (1) the ALJ's conclusion that PLSD should bear a portion of the costs of moving the cable cannot be reconciled with the factual finding that PLSD should bear the expense of moving the cable "installed after January 10, 1996," since no cable was installed alongside PLSD's sewer line after that date; (2) the ALJ's division of costs does not comport with due process in that USWC did not bring a counterclaim seeking a sharing of the costs; and (3) the ALJ incorrectly applied the statute, specifically § 9-1.5-101 et seq., C.R.S., addressing the duties of excavators, owners, and operators when an excavation to lay underground facilities is planned and conducted in concluding that the costs of removal should be shared between PLSD and USWC.

Now being duly advised in the premises, the Commission now rules on the exceptions.

B. Factual Background

The controversy in this lawsuit resulted from a failure of the notification system which is supposed to provide excavators with prior notice of the location of existing underground facilities.  Instead of being notified at least two business days prior to the commencement of the excavation work, not including the day of actual notice, as required by § 9-1.5-103, C.R.S., PLSD received notice after the excavation had begun and after the first and third manholes had been discovered.

Specifically, and as pertinent to the issues remaining in dispute, PLSD first became aware of the USWC's cable installation at approximately 11:00 a.m. on January 10, 1996, when its representative, Mr. Robert Romack, arrived at the excavation site.  At that time, USWC's subcontractor had laid cable approximately up to the third manhole and had dug a trench past the third manhole. 

Upon arriving at the excavation site, Mr. Romack simply identified the location of the fourth and fifth manholes and did not instruct USWC's subcontractor to either change the course of its trenching or to dig up the cable already placed in the ground.  USWC's subcontractor finished laying the portion of the telecommunications cable at issue in this controversy sometime later on January 10, 1996.

C. Discussion

The Commission and both parties concur that PLSD first received actual notice of USWC's cable laying project at a little after 11:00 a.m. on January 10, 1996.  It is clear from the tenor of Decision No. R97-468 that the ALJ intended for USWC to bear the cost of removing the cable prior to actual notice being received by PLSD and that PLSD would bear the remainder of the cost.  This is expressly set forth in Recommended Ordering Paragraph 2 which uses the location of the "match line" on Exhibit 13 as the point from which cost attribution should be measured.  While some confusion can be attributed to the use of the conclusory phrases "installed through January 10, 1996" and "installed after January 10, 1996" in the discussion portion of Decision No. R97-468, the Commission finds that Recommended Ordering Paragraph 2 is consistent with the ALJ's basic factual findings.  It is the conclusory phrases that cannot be reconciled with the basic findings of fact and not the order requiring PLSD to bear a portion of the costs of removing the telecommunications cable.  Thus, the Commission will deny the exceptions with respect to any possible confusion stemming from the above-quoted phrases to the extent the exceptions argue that PLSD has no costs to bear since no cable was installed after January 10, 1996.
PLSD's argument that it is not appropriate to order it to bear a portion of the cost of moving the cable as a result of this proceeding, as presently constituted, is more compelling.  In this matter, PLSD was seeking an order of this Commission declaring that the telecommunications cable was laid so close to PLSD's sewer line that it posed a threat to the public health and safety and further ordering USWC to move the cable to a safe distance.  PLSD was not seeking a determination of how the costs of removal should be borne.  As a result, assigning the division of costs prior to the removal of the offending cable is not necessary to resolving the instant dispute.

In ruling on this matter, the Commission finds that the present location of the telecommunications cable to which PLSD is objecting does pose a threat to the public health and safety in contravention of Colorado law.  Thus, the Commission will require USWC to move the approximately 1100 feet of buried cable at issue so that the cable lies a minimum of three surface feet to one side of the PLSD facilities in the utility easement of Perry Park Road between State Highway 105 and Aurelia Street.  The cable should be moved within sixty days of the effective date of this Decision, even if compliance will require USWC to bear the entire cost at that time.  Upon completion of the relocation of the telecommunications cable, in the event that PLSD did not contribute a satisfactory share of the costs prior to the relocation project, it will then be appropriate for USWC to seek recovery of a portion of its expenses from PLSD.

The Commission finds that there is insufficient evidence in the record to assign to PLSD a specific portion of the costs of relocating that part of the cable between manholes three and five; however, the Commission believes that there may be a basis for USWC to recover from PLSD a portion of the expense of relocating the cable between manholes three and five. PLSD should not be responsible for bearing the costs of relocating the cable laid prior to the receipt of actual notice.  USWC should, therefore, bear the full cost of relocating the portion of the telecommunications cable between manholes one and three.

The potential to attribute some liability to PLSD is grounded in the failure of PLSD, after receiving actual notice, to request that USWC's subcontractor stop all work until it was known that certain further construction would not interfere with PLSD's sewer line.  Likewise, under the facts in evidence, it is unlikely that PLSD would bear full responsibility for the costs of relocation subsequent to the receipt of actual notice, as recommended by the ALJ.  Common sense dictates that the sewer line ran between manholes four and five which were identified by Mr. Romack.  As a result, the decision of USWC's subcontractor to continue placing the telecommunications cable without being certain of the location of PLSD's underground facilities probably cannot be deemed blameless from a standpoint of liability.

The above conclusion that PLSD and USWC could share the cost of that portion of the relocation project between manholes three and five is in accordance with controlling law.  Under § 9-1.5-103(7), C.R.S., both PLSD and USWC's subcontractor had a duty to mitigate damages following the receipt of actual notice of the cable laying project by PLSD.  That section provides in full:


(7)  In the event of damage to an underground facility, the excavator, owner, and operator shall cooperate to mitigate damages to the extent reasonably possible, including the provision of in‑kind work by the excavator where technical or specialty skills are not required by the nature of the underground facility, which in‑kind work may be under the supervision and pursuant to the specifications of the owner or operator.

Whether PLSD or USWC or neither mitigated damages to the degree necessary to absolve it of liability for contributing to the cost of relocating the cable between manholes three and five cannot be ascertained based on the existing record.  Moreover, to the extent USWC's contractor was permitted, under § 9-1.5-103(4)(c)(II)(B), C.R.S., to continue excavation activity upon finding that the information obtained from the Utility Notification Center of Colorado was inaccurate, USWC's subcontractor seemingly did not exercise caution to ensure continued access to PLSD's sewer line between manholes three and five.

In conclusion, based on the evidence presented in this case as it relates to the allocation of the expense of relocating the cable between manholes three and five -- the primary issue remaining in dispute, the Commission finds that it cannot make the required allocation. Since the pleadings filed in this matter do not formally present this claim, the Commission will not rule on the merits of such claim in this Decision.  While declining to resolve the amount of relative liability in this Decision, the Commission believes that USWC is not barred from filing supplemental pleadings in this case or bringing an appropriate action in another forum seeking recovery from PLSD or other appropriate entities of the cost of relocating the cable between manholes three and five at such time as those expenses become known.

II. ORDER

A. The Commission Orders That:

The exceptions filed by Palmer Lake Sanitation District are denied to the extent that Palmer Lake Sanitation District was requesting a decision requiring U S WEST Communications, Inc., to bear the entire expense of relocating the telecommunications cable damaging Palmer Lake Sanitation District's sewer line.

U S WEST Communications, Inc., shall move the approximately 1100 feet of buried cable damaging Palmer Lake Sanitation District's sewer line.  Upon relocation, the U S WEST Communications, Inc., cable shall lie a minimum of three surface feet to one side of the Palmer Lake Sanitation District facilities in the utility easement of Perry Park Road between State Highway 105 and Aurelia Street.  The task of relocating the cable shall be completed within sixty days of the effective date of this Decision, even if compliance will require U S WEST Communications, Inc., to bear the entire cost at that time.

U S WEST Communications, Inc. shall bear the expense, without recovery from Palmer Lake Sanitation District, of relocating, in accordance with the preceding ordering paragraph,  that portion of the cable which lies between manholes one and three as identified on Exhibit 13.

A future attempt by U S WEST Communications, Inc., to seek contribution for the expense of relocating that portion of the cable which lies between manholes three and five would be in accordance with this Decision.
The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.

This Decision is effective on its Mailed Date.

B. Adopted in Commissioners' Weekly Meeting July 16, 1997.
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� The excavation at issue passed over or near five PLSD manholes.  USWC's subcontractor did not discover the second of these manholes.


� Section 9-1.5-103(4)(c)(II)(B), C.R.S., is as follows:


	If the information maintained . . . [on the location of any underground facility] is determined to be inaccurate, the excavator shall immediately notify the affected owner or operator and shall request an immediate re-verification of the location of any underground facility.  Upon receipt of such notification, such affected owner or operator shall respond as quickly as practicable.  The excavator may continue excavation activity if such excavator exercises due caution and care to prevent damaging any underground facility.
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