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I. BY THE COMMISSION

A. Statement

This matter comes before the Commission for consideration of the Application to Approve Arbitration Agreement with U S WEST Communications, Inc. filed by MCImetro Access 

1. Transmission Services, Inc. ("MCI") and U S WEST Communications, Inc. ("USWC").  In that application, filed on July 22, 1997, MCI and USWC request that we approve the arbitrated interconnection agreement between the two companies.
  The application was filed pursuant to the provisions of 47 U.S.C. § 252 ("§ 252"), the Commission's Rules Establishing Procedures Related to the Submission for Approval of Interconnection Agreements within Colorado by Telecommunications Carriers, 4 CCR 723-44 ("Interconnection Agreement Rules"), and prior orders of the Commission in this docket.

USWC has also filed its Motion to Reject or Modify Arbitrated Interconnection Agreement.  That motion asserts that certain provisions in the agreement should be rejected or modified.  Now being duly advised in the premises, we will grant the application and approve the interconnection agreement except for those portions discussed in this order.  The parties will be directed to refile an amended agreement in compliance with the present order on or before August 29, 1997.

B. Discussion

The interconnection agreement proposed here was submitted in accordance with prior orders of the Commission in this docket; those orders arbitrated various disputes between USWC and MCI in accordance with the provisions of § 252.  For example, in Decision No. C97-572 (dated June 12, 1997) we ordered USWC and MCI to submit a complete executed agreement containing those provisions attached to the order as Appendix A.  We modified those directives in response to USWC's application for rehearing, reargument, or reconsideration.  See Decision No. C97‑724.

Our decision arbitrating the disputes between USWC and MCI relied, in large part, upon the Telecommunications Act of 1996 ("Act") and the Federal Communications Commission's ("FCC") rules implementing the Act.  Those rules were appealed to the United States Eighth Circuit Court of Appeals by various parties.  On July 18, 1997, the court issued its decision on those appeals.  See Iowa Utilities Board v. Federal Communications Commission, 1997 WL 403401 (8th Cir. 1997).  That decision vacated certain rules adopted by the FCC, and, in general, sets forth the court's interpretation of the Act.  Based upon the court's decision, USWC requests that we reject or modify certain portions of the proposed interconnection agreement.  By prior order, we directed the parties to submit comment regarding the effect of the Iowa Utilities Board decision upon the proposed interconnection agreement here.  USWC, MCI, and Commission Staff filed such comments.  Generally, some of those comments suggest that certain provisions in the proposed agreement must be modified to reflect the court's rulings.

USWC's Motion to Reject or Modify also suggests that some of the provisions in the agreement are inconsistent with our prior arbitration orders in this docket.  Further, the motion requests that some of the provisions in the agreement (e.g. provisions regarding directory advertising) are unlawful.  Since we agree that, in light of the Iowa Utilities Board decision and our prior arbitration orders in this proceeding, portions of the proposed interconnection agreement should be revised, we approve the agreement subject to the modification discussed herein.

C. Approval of Agreement

The Act sets forth the procedures for negotiation, arbitration, and approval of interconnection agreements between telecommunications providers.  Notably, 47 U.S.C. §§ 252(a) and (e) mandate that all interconnection agreements between providers shall be submitted to the State commission (e.g. the Colorado Public Utilities Commission) for review.  The State commission may approve or reject any submitted agreement (or any portion thereof) in accordance with the standards listed in 47 U.S.C. § 252(e)(2) (commission may reject an agreement adopted by arbitration if it does not comply with the requirements of 47 U.S.C. § 251, any regulations prescribed by the Federal Communications Commission ("FCC") pursuant to 47 U.S.C. § 251, or 47 U.S.C. § 252(d)).

In pertinent part, 47 U.S.C. § 251 and the regulations promulgated by the FCC require telecommunications carriers to interconnect with the facilities and equipment of each other.  47 U.S.C. § 251(a).  The Act further imposes upon all local exchange carriers duties concerning resale, number portability, dialing parity, access to rights-of-way, and reciprocal compensation.  47 U.S.C. § 251(b).  Additionally, the Act obligates incumbent local exchange carriers to negotiate in good faith the particular terms and conditions of interconnection agreements for the transmission and routing of telephone exchange service and exchange access.  47 U.S.C. § 251(c).  The FCC's regulations implementing 47 U.S.C. § 251 are codified at 47 C.F.R. pt. 51.

Title 47 U.S.C. § 252(d) addresses pricing standards.  In order to comply with this section, rates for interconnection and network elements must be just and reasonable, nondiscriminatory, and be based on the cost of providing the interconnection or network element.  This section also deals with charges for the transportation and termination of traffic and with wholesale prices for telecommunications services.

Since 47 U.S.C. § 252(e) directs State commissions to review interconnection agreements between telecommunications carriers, the Commission adopted the Interconnection Agreement Rules to establish the procedures for Commission review and approval of all interconnection agreements entered into between telecommunications carriers.  Rule 4 CCR 723-44-10.2.2 of the Interconnection Agreement Rules provides that the Commission may reject a submitted interconnection agreement entered into by arbitration only if:


(1)  The agreement, or portion thereof, does not meet the requirements of 47 U.S.C. § 251 including the regulations prescribed by the FCC pursuant to 47 U.S.C. § 251; or 


(2)  The agreement, or portion thereof, does not meet the requirements of 47 U.S.C. § 252(d); or 


(3)  The agreement is not in compliance with intrastate telecommunications service quality standards or requirements.

Accord 47 U.S.C. § 252(e)(2)(B).

Except as stated in this decision, we find that the agreement should be approved.  To the extent consistent with this decision, we find that the agreement addresses all pertinent provisions of 47 U.S.C. § 251.  With respect to 47 U.S.C. § 252(d), costing and pricing issues are governed by the agreement, subject to amendment in Docket No. 96S-331T.

D. Rejection of Portions of Agreement

As pointed out in USWC's Motion to Reject or Modify, certain provisions in the proposed agreement are inconsistent with our prior arbitration directives relating to specific disputes in this docket.  We note that we have not expressly and intentionally modified those directives by subsequent order, and the rationale for our rulings on these specific issues, as reflected in the prior orders cited in USWC's motion, remains unchanged.  As such, the interconnection agreement should be modified to be consistent with our prior rulings.  Therefore, the following sections of the agreement will be rejected and amended by subsequent filing by the parties: Part A, section 3.4; Part A, section 23.1; and Part A, section 26.5.  The precise changes to be made to these sections of the agreement are shown on Appendix A to this order.

In its Motion to Reject or Modify, USWC takes issue with a number of provisions in the agreement regarding directory advertising.  The gist of those objections is that they unlawfully interfere with U W WEST Dex's
 operation of its advertising business.  For the most part, we disagree with USWC's characterization of the effect of these provisions.  We will, however, direct modification of Attachment 8, sections 6.1.5.1 and 6.1.5.12 to clarify that the agreement is not intended to allow MCI to unlawfully interfere with Dex's directory advertising operations.  The modifications to be these two sections are reflected on Appendix A.

The Motion to Reject or Modify also notes that the agreement's provisions on wholesale discounts (Attachment 2, section 4.6.2) appear to conflict with the Commission's recent decision in Docket No. 96S-331T.  There, the Commission ruled that resale discounts will not apply to individual case-based contracts, and that resale discounts on volume or term discounted would be determined on a case-by-case basis.  We agree that the agreement should not conflict with our ruling in Docket No. 96S-331T.  Therefore, we reject section 4.6.2.  The parties will be directed to modify that section in accordance with the language set forth in Appendix A.  

As stated above, USWC contends that various provisions contained in the proposed interconnection agreement are inconsistent with the Iowa Utilities Board decision.  We now conclude that the court's decision does indeed require certain modifications to the agreement.  First, the court ruled that a most favored nation clause, such as that ordered in our prior decisions in this proceeding, is "an unreasonable construction of the Act."  Iowa Utilities Board, *11.  Accordingly, Part A, section 20.1 of the agreement should be amended as shown on Appendix A.

The court also held that the FCC's interpretation of the Act that an element for which unbundling is technically feasible must be unbundled is contrary to the plain meaning of the Act.  Iowa Utilities Board, *22.  Based upon that holding, the bona fide request process incorporated into the agreement should be revised.  Necessary revisions are specified in Appendix A as modifications to Part A, §§ 25.2 and 25.10

In its rules implementing the Act, the FCC required incumbent local exchange carriers ("LEC") such as USWC to provide interconnection and unbundled network elements at levels of quality superior to those levels at which the incumbent LEC provides those services to itself, if requested by a competing LEC.  The court in Iowa Utilities Board, *24, concluded that this requirement for provision of superior quality service to a competing LEC violated the Act.  According to the court, the Act, §§ 251(c)(2)(C) and 251(c)(3), does not require an incumbent LEC to provide superior service to a requesting carrier even where the competing carrier is willing to pay for such service.  We now decide that the proposed agreement should be modified to reflect the court's interpretation of the Act.
  Necessary revisions to the agreement are reflected on Appendix A, as modifications to attachment 4, §§ 6.1 and 12.3, attachment 10, §1.1.

Finally, we direct the parties to amend Part B-Definitions, Section 1 of the agreement.  This modification to the definition of "combinations", as shown on Appendix A, is in response to the Eighth Circuit's decision regarding incumbent's obligations to combine network elements, even those not ordinarily combined by the incumbent.  Iowa Utilities Board, *25.  We note, as pointed out by the MCI comments, that the court did not vacate the FCC's rule (47 C.F.R. § 51.315(b)) that an incumbent LEC shall not separate requested network elements that the incumbent currently combines.  Generally, we understand the court to prohibit a requirement which would compel an incumbent to combine elements for a competing carrier which are not ordinarily combined by the incumbent LEC.  The modification to the definition of "combinations" is, therefore, sufficient to reflect the court's decision regarding the combination of network elements.  Notably, we reject USWC's assertion that the court has prohibited "sham unbundling" as that term is used by USWC.

Except as discussed here, we reject USWC's arguments that the proposed agreement must be modified in other respects.  In particular, we find that the Iowa Utilities Board decision requires no changes except as explained above.

II. ORDER

A. The Commission Orders That:

The Application to Approve Arbitration Agreement with U S WEST Communications, Inc. filed by MCImetro Access Transmission Services, Inc. and U S WEST Communications, Inc. on July 22, 1997, is granted to the extent consistent with the above discussion.  Except as stated above, the interconnection agreement proposed in the application is approved.  The parties are directed to refile an interconnection agreement incorporating the modifications specified above on or before August 29, 1997.  As a compliance filing, that revised interconnection agreement shall be deemed approved by this decision.

The Motion to Reject or Modify Arbitrated Interconnection Agreement by U S WEST Communications, Inc. is granted only to the extent discussed above and is otherwise denied.

The 20-day period provided for in section 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the mailed date of this decision.

This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
August 21, 1997.
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    �  As discussed in this order, USWC is a party to the agreement pursuant to prior orders of the Commission in this docket.  Although a signatory to the interconnection agreement, USWC still objects to some of its provisions and requests that we reject or modify it.


    �  U S WEST Dex is the directory publisher of white and yellow page directories for USWC.


    �  This ruling is not intended to affect any Commission decision to be made in the future, especially based upon State law, regarding quality of service standards for telephone companies (e.g. Docket No. 97R-153T).


    �  We disagree with USWC's assertion that numerous other provisions in the agreement must be changed to be consistent with the court's ruling regarding the provision of superior quality of service.
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