Decision No. C97-796

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97D-300G

IN THE MATTER OF THE PETITION OF K N ENERGY, INC. AND ROCKY MOUNTAIN NATURAL GAS COMPANY FOR:  (i) A DECLARATORY ORDER TO REMOVE AN UNCERTAINTY AS TO WHETHER OR NOT THE CONDITIONS OF THE ORDER AND DECLARATION IN DECISION NO. C95-1097 HAVE BECOME OPERATIVE AS TO SOME OR ALL OF CERTAIN GAS COST LIABILITY, AND (ii) ACCOUNTING ADVICE AS TO THE RECORDING OF A RECOUPABLE PAYMENT MADE IN CONNECTION WITH A FAILED MEDIATION EFFORT IN GAS COST AND OTHER LITIGATION.
DECISION ENTERING PROTECTIVE ORDER
Mailed Date:  August 7, 1997

Adopted Date:  August 6, 1997

I. BY THE COMMISSION
A. Statement, Findings, and Conclusions

1. On July 18, 1997, K N Energy, Inc. (“KNE”), and Rocky Mountain Natural Gas Company (“Rocky Company”) (collectively “Petitioners”) filed their Petition For: (i) A Declaratory Order; and (ii) Accounting Advice (“Petition”).  They seek a declaratory order relating to natural gas cost which is involved in certain wide-ranging and long-standing litigation and disputed administra-tive proceedings with Jack J. Grynberg, individually and as General Partner for the Green River Basin Drilling Program (“Grynberg”).  They ask whether the conditions set forth in the declaratory order in our Decision No. C95-1097, dated November 1, 1995, have become operative so as to require Petitioners to commence proceedings aimed at revenue recovery of these disputed gas costs.  In the conduct of this litigation, Petitioners and Grynberg entered into a Confidential Mediation Agreement dated September 11, 1996 (“Confi-dential Mediation Agreement”).  In connection with that effort, KNE made a recoupable payment to Grynberg.  Petitioners also ask for advice as to the proper accounting for this recoupable payment.

2. The litigation between Grynberg, on the one hand, and Petitioners, on the other, has been long-standing and involves many disputes.  At the present time, there are six court cases and administrative proceedings in various stages of completion.  These include lawsuits in both the Colorado and Federal courts and admin-istrative proceedings in the Federal Energy Regulatory Commission.  Over the lengthy period of litigation, the parties have communi-cated with each other from time to time regarding alternative dis-pute resolution.

3. The parties entered into the Confidential Mediation Agreement for mediation before an agreed mediator in an effort to resolve disputes between them.  This agreement, by its terms, is confidential. 

4. In connection with this mediation effort, which was ultimately unsuccessful, KNE made a recoupable payment to Grynberg on behalf of Rocky Company.

5. Petitioners understand the need of the Commission to review these matters in connection with the issues presented in the Petition.  They propose to file a copy of the Confidential Mediation Agreement, the issues, two subsequent letters, and a description of the actions of the parties to the mediation, with the Commission, under seal, in a pleading entitled Confidential Annex to Petition Submitting Information and Data Subject to Pro-tective Order in This Proceeding (“Confidential Annex”) upon the entry of an appropriate protective order.

6. It is not intended that this Protective Order be exclusive.  All other privileges relating to communications or writings, including, but not limited to, those arising out of or in connection with the attorney-client relationship, will remain in full force and effect.

7. An order should be entered to protect the confiden-tiality of the Confidential Mediation Agreement, the issues, other writings, actions of the parties, and events in connection with or arising out of this effort at alternative dispute resolution.

II. ORDER
A. The Commission Orders That:

1. A protective order to preserve the confidentiality of the Confidential Mediation Agreement dated September 11, 1996, the issues in and the further writings, actions of the parties, and events which have occurred as a result of the Confidential Media-tion Agreement, is hereby entered and the terms and conditions of the attached Appendix A Protective Provisions Relating to Confiden-tial Information is adopted and incorporated herein.

2. All parties to this proceeding, shall comply with and strictly observe the terms and conditions of this Protective Order and the attached Appendix A, which is incorporated herein.

3. Petitioners shall file their Confidential Annex to Petition Submitting Information and Data Subject to Protective Order in This Proceeding under seal, and subject to the terms and conditions of this Order.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONER’S WEEKLY MEETING August 6, 1997.
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