Decision No. C97-772

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-061CP
In the Matter of the Application of KOA COLORADO SPRINGS SOUTH, INC., 8100 BANDLEY DRIVE, FOUNTAIN, COLORADO 80817 FOR A Certificate of Public Convenience and Necessity TO OPERATE AS A COMMON CARRIER BY MOTOR VEHICLE FOR HIRE.

Order Denying Application For
Rehearing, Reargument, Or Reconsideration
Mailed Date:  August 1, 1997

Adopted Date:  July 29, 1997

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for con-sideration of the application for rehearing, reargument, or reconsideration ("RRR") filed by KOA Colorado Springs South, Inc. ("KOA"), on July 3, 1997.
  In its request for reconsideration, KOA objects to the recommendation of the Administrative Law Judge ("ALJ"), as set forth in Decision No. R97-597 ("Recommended Deci-sion"), to deny its application for a certificate of public con-venience and necessity ("CPCN") to operate as a common carrier by motor vehicle for hire.  Pursuant to the provisions of § 40-6-109(2), C.R.S., the Recommended Decision has now become the deci-sion of the Commission by operation of law.  Intervenor Pikes Peak Tours & Charters, Inc., doing business as Gray Line of Colorado Springs ("Gray Line"), has filed its response to the application for RRR.  Now being duly advised in the premises, we will deny the application.

B. Discussion

In this case, KOA requests authority to provide sightseeing service from its facilities located in Fountain, Colorado.  The ALJ concluded that KOA's application for a CPCN should be denied, based upon his findings that Intervenor Gray Line presently provides sightseeing service in the areas proposed to be served by KOA, and that the service provided by Gray Line was not shown to be substantially inadequate.  In fact, the ALJ concluded, the evidence in this proceeding establishes that Intervenor's service from KOA's facilities continues to be acceptable.  KOA now requests reconsideration of these findings and conclusions.

Our review of the record indicates that the ALJ's recommendations should be affirmed in their entirety.  We note that, as stated in the Recommended Decision, the authority requested by KOA is governed by the doctrine of regulated monop-oly.  That doctrine requires that an applicant for new common carrier authority in areas already served by existing carriers must prove that existing service is substantially inadequate.  See Yellow Cab v. Public Utilities Commission, 869 P.2d 545 (Colo. 1994).  Since KOA failed to prove that the existing serv-ice provided by Gray Line is substantially inadequate, the doc-trine of regulated monopoly compels us to deny the application for new authority.

II. ORDER

The Commission Orders That:

On our own motion, we will permit Pikes Peak Tours & Charters, Inc., doing business as Gray Line of Colorado Springs to file a reply to the application for rehearing, reargument, or reconsideration submitted by Applicant KOA Colorado Springs South, Inc.

The application for rehearing, reargument, or reconsideration filed by KOA Colorado Springs South, Inc., on July 2, 1997 is denied.

This Order is effective on its Mailed Date.

ADOPTED IN Commissioners’ DELIBERATIONS MEETING July 29, 1997.
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    � KOA's pleading was denominated "Exceptions to Recommended Decision and Request for Rehearing, Reargument, or Reconsideration."  That pleading objects to determinations made in Decision No. R97-597.  Since, pursuant to the provisions of § 40-6-109(2), C.R.S., the time for filing of exceptions to Decision No. R97-597 had expired at the time of KOA's pleading, we construe the pleading as an application for rehearing, reargument, or reconsideration under the provisions of § 40-6-114, C.R.S.  In addition, we will allow the responsive filing submitted by Intervenor Gray Line.
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