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I. by the Commission

Statement

This matter comes before the Commission for con-sideration of exceptions to Decision Nos. R97-407, R97-408, R97-409, and R97-410-I (“Recommended Decisions”) filed by Staff of the Commission (“Staff”).  Staff has filed these exceptions pur-suant to the provisions of § 40-6-109(2), C.R.S.  In its excep-tions, Staff essentially objects to the recommendations by the Administrative Law Judge (“ALJ”) that certain penalty assessment notices (“CPANs”) against Respondents herein be dismissed.  Respondents in these proceedings are Discount Limousine, LLC doing business as Discount Shuttle (“Discount Limousine”); ABC Carriers, Inc., doing business as Denver Express Shuttle (“ABC Carriers”); and Express Shuttle, Inc. (“Express Shuttle”).  Each of the Respondents have filed responses to Staff’s excep-tions.  Now being duly advised in the premises, we will deny the exceptions and affirm the recommended decisions.

Discussion

These dockets concern Staff’s allegations that each of the Respondents on specified occasions unlawfully pro-vided transportation service without Commission authority.  In response to these allegations, Respondents each claimed, in part, that the specific services complained of in the CPANs were pro-vided pursuant to federal authority (i.e., authority issued by the Interstate Commerce Commission or the Federal Highway Admin-istration).  Apparently, Staff and the Respondents contemplated that the Commission, in issuing its decisions in these proceed-ings, would delineate state and federal jurisdiction over certain transportation activities.  Instead of issuing such clarifica-tion, the ALJ determined that, with one exception,
 the transpor-tation services complained of in the CPANs could have been pro-vided under luxury limousine authority possessed by each of the Respondents.
  The ALJ then concluded that Staff had failed to carry its burden of proof; and, therefore, the CPANs should be dismissed.

The parties to these cases, in lieu of hearing, stipulated to the facts upon which the determinations upon the CPANs were to be based.  Staff contends that the stipulated facts do not support the finding that the questioned services could have been provided under luxury limousine authority, and that the ALJ, in arriving at this conclusion, assumed facts not in evi-dence.  Staff concludes that it was thus error for the ALJ to rely on these findings of fact as the basis for the recommended dismissal of the CPANs.

We note that, while the parties apparently sub-mitted the case on stipulated facts, there was no written docu-ment agreed to by all parties reflecting that stipulation.  Instead, each of the parties set forth its own understanding of the uncontested facts in written argument upon the merits of the cases.  To the extent those pleadings reflect “the stipulated facts” here, we agree with the ALJ that the record does support the finding that the questioned activities could have been pro-vided under luxury limousine authority.  It does not appear that the ALJ assumed facts not in evidence as the exceptions argue.  Therefore, we agree with the Recommended Decisions that Staff failed to carry its burden of providing violations of law (i.e., Staff did not prove that the transportation complained of could not have been provided under luxury limousine authority of the Respondents).  We will, therefore, deny the exceptions and affirm the recommended decisions.

order

The Commission Orders That:

The Exceptions to Decision Nos. R97-407, R97-408, R97-409, and R97-410-I filed by Staff of the Commission are denied.

The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the effective date of this Decision.

This Order is effective on its Mailed Date.
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� The ALJ determined that the transportation service described in CPAN No. 96-E-W-9 by Express Shuttle could not have been provided under either state or federal authority.  Consequently, the ALJ concluded that Express Shuttle had provided service in violation of State law.  Express Shuttle has not excepted to this recommendation by the ALJ.


� In its exceptions, Staff alleges that, contrary to the stipulation of facts by the parties, including Staff, “Denver Express Shuttle” did not possess luxury limousine authority.  (The exceptions are unclear as to which specific Respondent Staff is referring to.)  Staff then appears to assert that the ALJ’s decision regarding this carrier could not be based upon the finding that the carrier possessed luxury limousine authority.  However, Staff did not cite any authority for the Commission, in a civil penalty case, to disregard the factual stipulations of the parties upon exceptions.


� Our affirmance of the recommended decisions means that hearings will proceed in Docket No. 96M-539CP to assess the penalty with respect to CPAN No. 96-E-W-9.
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